IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21122
Summary Cal endar

GREGORY W LLI AVS,
Plaintiff - Appellant,

ver sus

HARRI S COUNTY HOSPI TAL DI STRI CT,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Souther District of Texas
USDC No. H: 99- CVv-4380

Novenber 7, 2002

Bef ore BARKSDALE, DEMOSS and BENAVI DES, Circuit Judges.

PER CURI AM *

Plantiff-Appellant Gegory Wllians initiated this
action against his fornmer enployer, Defendant-Appellee Harris
County Hospital District (the District), alleging that he was
termnated fromhis enploynent as a radiol ogy technician because

of his age and because of his disability in violation of the Age

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R.47.54.



Discrimnation in Enploynent Act of 1967, 29 U S.C. § 621 et
seq., (ADEA), and the Anericans with Disabilities Act of 1990, 42
US C 8§ 12111 et seq.,(ADA). WIlianms al so alleges he was
termnated in retaliation for conduct which is protected under
the ADEA and ADA. The district court granted sunmary judgnment on
all counts in favor of Appellee. WIllians appeals fromthis
ruling.

This Court reviews a granting of sunmary judgnent de novo.
Sherrod v. Anerican Airlines, Inc., 132 F.3d 1112, 1119 (5th Cr.
1998). In the instant case, sunmary judgnent is properly granted
if the District, as the novant, denonstrates the absence of a
di spute of material fact, and if, in rebuttal, Wllians fails to
denonstrate that a dispute of material fact exists. Little v.
Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994). Moreover,
Wth respect to Wlliams discrimnation clains, the District
must denonstrate either that Wllianms has failed to produce
evi dence sufficient to support a prima facie case of
discrimnation, or that Wllians has failed to produce evidence
denonstrating that the District’s proffered reason for
termnating Wllianms is pretexual. MDonnell Douglass Corp. v.
Green, 411 U S. 792 (1973); Russell v. MKi nney Hosp. Venture,
235 F. 3d 219, 223 (5th Cr. 2000). Here, the district court found
that Wllians failed to establish a prim facie case of

di scrim nation under either the ADA or the ADEA, and we agree.



To establish a prima facie case of age discrimnation,
WIlianms nust provide evidence sufficient to create an inference
that he: (1) was discharged; (2) was qualified for his position;
(3) fell within the protected class; and (4) was term nated from
his enpl oynent because of age.! Russell, 235 F.3d at 223;

O Connor v. Consolidated Coin Caterers Corp., 517 U S. 308, 312
(1996). However, while Wllianms is able to establish the first
three of these criteria, WIIlians does not provide even a
scintilla of evidence supporting an inference that he was

di scharged because of his age. At nost WIIlians suggests that
substantially younger individuals were hired and pronoted by the
District prior to Wllians’ dismssal, but this, alone, is

insufficient to establish an inference that WIliams was

"While, the district court particularly notes that WIlians
does not point to evidence suggesting he was replaced by a
significantly younger enployee, we would note that such a show ng
is not the sole neans by which WIllians m ght have established
the fourth elenent of his prina facie case. Although a plaintiff
may construct a sufficient inference that he was di scharged
because of age by showi ng that he was replaced in his position by
soneone not insignificantly younger than hinself, such a show ng
may al so be nmade by pointing to other indicia of discrimnatory
nmotives. See, O Connor v. Consolidated Coin Caterers Corp., 517
U.S. 308, 312 (1996)(finding that, “[b]ecause the ADEA prohibits
discrimnation on the basis of age and not class nenbership, the
fact that a replacenent is substantially younger than the
plaintiff is a far nore reliable indicator of age discrimnation
than is the fact that the plaintiff was replaced by soneone
outside the protected class,” but that the key to the analysis
lies, “in recognizing that the prinma facie case requires
‘evidence adequate to create an inference that an enpl oynent
deci sion was based on a[n] [illegal] discrimnatory criterion.’”
ld. at 312 (quoting, Teansters v. United States, 431 U S. 324,
358 (1977)).



di scharged because of his age. Consequently, sumrmary judgnent was
properly entered against himwth respect to this claim
Simlarly, to establish a prima facie case of discrimnation
in violation of the ADA, WIllianms nust first denonstrate that he
falls within the protected class. Sherrod, 132 F.3d at 119; 42
US C 8§ 12102(2)(A). Thus, WIIlianms nust produce evidence
supporting an inference that he is substantially Ilimted in a
major life activity. Sherrod, 132 F.3d at 1120. WIIlians asserts
that he is limted in the mgjor |ife activity of working because
he suffers froman injury which restricts his ability to bend,
squat, work over forty hours in a week, or lift over forty
pounds. However, these restrictions alone do not create an
inference that he is limted in the major life activity of
working. See id. (finding that while the Appellant had produced
evi dence supporting her assertion that she was unable to lift
nmore than forty-five pounds, that |imtation, alone, did not
create the inference that she was [imted in a magjor life
activity). In addition to supplying evidence of his injury-
i nduced physical restrictions, WIllians nust also point to
evidence indicating that as a result of his limtations he is
either restricted in his ability to preforma class of jobs, or a
range of jobs in various classes. Id. at 1120. WIllianms presents
no such evidence. Therefore, sunmmary judgnment was properly

entered against himw th respect to this claim



Finally, WIllians’ retaliation clains are equally
unsupported by the record. To maintain his retaliation clains,
WIllianms nust show. “(1)that[]he engaged in protected activity,
(2)that an adverse enploynent action occurred, and (3)that a
causal |ink existed between the protected activity and the
adverse enpl oynent action.” Sherrod, 132 F.3d at 1122 n. 8.

WIlianms, however, fails to produce evidence such that a
reasonable juror could infer that a causal connection exists
between the filing of Wlliams EEOCC claimand his dismssal. In
support of his contention that a causal connection does exi st
between the filing of his conplaint and his dismssal, WIIlians
points to the fact that he was dism ssed after filing his first
EECC conpl ai nt. However, the District offers a non-retaliatory
reason for Wllianms’ termnation: specifically that WIIlians’
cowor kers had asserted nultiple conplaints regarding WIIlians’
conduct at work. In producing this putatively nondiscrimnatory
rationale for termnating Wllianms, the District shifts the
burden to WIllians to denonstrate that the proffered reason is
pretextual. WIIlianms, however, does not neet this burden. Wile
WIllians contests the veracity of the conpl aints | odged agai nst
hi mby his fell ow enpl oyees, he does not offer evidence disputing
the assertion that these conplaints forned, in the mnd of the
deci sion nmaker, the basis for his termnation. He may well have
been wongly accused by his coworkers, but his obligation in

asserting his claimof retaliation is to denonstrate that the
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conplaints functioned, at least in part, as a vehicle for masking
the decision nmaker’s discrimnatory notives. In the instant case
this obligation remains unnet.

Thus, for the foregoing reasons, we find that summary
j udgnent was properly entered in favor of the District on all

counts.
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