IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21056
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

| VIS LEONEL CRUZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the southern District of Texas
USDC No. H 01-CR-562-1

February 28, 2003

Bef ore GARWOOD, WENER and DENNI'S, G rcuit Judges.
PER CURI AM *

| vis Leonel Cruz appeals fromhis jury-verdict conviction for
aiding and abetting possession, with intent to distribute, of a
control |l ed substance, nanely “500 grans or nore of a m xture and
subst ance contai ni ng a detectabl e anount of cocaine,” in violation
of 18 UUS.C § 2 and 21 U S.C § 841(a)(1), (b)(1)(B)(ii). Hs

sol e argunent on appeal is that the evidence produced at trial was

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



insufficient to prove beyond a reasonabl e doubt that 500 grans, or
nore, of cocaine was seized incident to his arrest. Because Cruz
failed to nove for a judgnent of acquittal at trial, this court’s
review of the sufficiency of the evidenceis limted to determ ning
whet her there was a “manifest mscarriage of justice.” United
States v. Del gado, 256 F.3d 264, 274 (5th Gr. 2001) (citation and
gquotation omtted).

Cruz was indicted for possessing with intent to distribute
“five hundred grans or nore of a m xture and substance contai ni ng
a detectable anount of cocaine.” See 21 U S.C. § 841(a)(1),
(b)(D(B)(i1). Puni shnent for drug-traffickers is based on the
“total quantity of what is distributed, rather than the anount of
pure drug involved.” United States v. Pal acios-Mlina, 7 F.3d 49,
53 (5th Gr. 1993) (internal quotation marks and citation omtted)
(enphasis in original). See also Chapman v. United States, 111
S.C. 1919, 1926 (1991). Cruz concedes that 978.8 grans of powder
was seized incident to his arrest and that a sanple of that powder
tested positive for cocaine.! Under the relevant Ilaw, that

evidence is sufficient to support Cruz’ s instant conviction.

!Moreover, the DEA chenist testified without objection that
the seized powder wei ghed 978.8 grans, that it contai ned cocai ne,
and that it was 73%pure, which “nmeans how nmuch of the actual power
material is cocaine hydrochloride.” 73%of 978.8 grans is 714.52
gramns.

There was no objection to the jury charge which, inter alia,
instructed that the elements of the offense included “that the
subst ance was, in fact, 500 grans or nore of a m xture or substance
contai ning a detectable anount of cocaine.”
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This appeal is without arguable nerit and is frivolous. See
Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983). Because the
appeal is frivolous, it is DISMSSED. See 5THCR R 42.2.

APPEAL DI SM SSED.



