IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21030
Summary Cal endar

| NNOCENT OGUAGHA,

Pl ai ntiff-Appellant,
vVer sus
Rl CHARD CRAVENER, INS District D rector,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98- CV-3944

 June 4, 2002

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *

| nnocent Oguagha appeals the district court’s dism ssal of
hi s various postjudgnment notions which challenged the April 28,
1999, dism ssal of his 42 U . S.C. § 1983 conplaint for failure to
exhaust adm nistrative renedies. In the notions, Oguagha averred
t hat because he has now exhausted adm nistrative renedi es, the
district court’s April 28 order of dism ssal was error entitling

himto a newtrial and judicial review of his 42 U S.C. § 1983

clains. Wether the notions are treated as notions under FED.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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R QGv. P. 60(b), notions to anend, notions for new trial, or

noti ons requesting habeas corpus relief, the district court did
not err in denying the notions. At the time that Oguagha fil ed
his 42 U S.C. 8§ 1983 conplaint, the Board of |nmm grations Appeal s
(BI'A) had not ruled on Oguagha’s appeal of the imm gration
judge’s (1J) finding of renovability.

An order of deportation is not final until the BIA affirns
an order of the IJ or until the tinme for seeking review fromthe
Bl A beconmes final. See 8 U S.C. § 1101(a)(47). A court cannot
review the proceedi ngs unless the alien has exhausted al
admnistrative renedies. See 8 U S.C. § 1252(d)(1). Because
QOguagha had not exhausted his admnistrative renedies at the tine
that he filed his conplaint, the district court did not err in
dismssing the conplaint for failure to exhaust. The fact that
he has now exhausted his adm nistrative renedies is of no nonent.

See Wendell v. Asher, 162 F.3d 887, 890-91 (5th Gr. 1998).

Qguagha’s appeal fromthe district court’s ruling is wthout
merit and is thus frivolous. H's appeal is DI SM SSED on this

basis. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983);

5THCQR R 42.2. Because Qguagha continues to chall enge the
April 28 dismissal for failure to exhaust adm nistrative
remedi es, he is WARNED that any further challenges to the Apri
28 dismssal wll invite the inposition of sanctions. Al of
Qguagha’s pending notions in this court are DEN ED

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ONS WARNI NG | SSUED
MOTI ONS DENI ED
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