IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20961
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
Rl CARDO SMALLHORN MJURRAY

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-249- ALL

My 20, 2002
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
PER CURI AM *

Ri cardo Snmal | horn Murray was indicted for unauthorized use
of another individual’s nane and Social Security nunber with
intent to conmit a state felony offense, in violation of 18
US C 88 1028(a)(7) & 2. Mirray pleaded guilty and was
sentenced to 78 nonths’ inprisonnent.

On appeal, Murray argues that the district court erred in

accepting his plea because the factual basis did not establish
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that his particular unauthorized use of the identification
information “in or affect[] interstate or foreign comerce.”
Because this objection was not raised below, Mirray acknow edges

that reviewis limted to plain error. See United States v.

Mar ek, 238 F.3d 310, 315 (5th Cr.)(en banc), cert. denied, 122

S. . 37 (2001)). The factual summary stated that Murray had
used this identification information to submt a | oan application
to Chase Manhattan Bank and that Murray’ s enpl oyer was engaged in
interstate commerce. Based on these facts, the district court
did not plainly err in concluding that the jurisdictional elenent
of the statute was sati sfied.

Murray al so argues that the district court erred in
departing upward fromthe applicable guideline range. Because he
failed to object to the departure on the grounds he urges in his

appeal, reviewis limted to plain error. See United States v.

Al ford, 142 F.3d 825, 830 (5th Gr. 1998). Murray first argues
that the district court erred by beginning its upward departure
froman incorrect offense |level. Were the plain-error standard
of reviewis applicable, this court wll uphold a defendant’s
sentence if, on remand, the district court could reinstate the
sane sentence by relying on a reasonabl e application of the
sentencing guidelines. 1d. Mrray was sentenced to 78 nonths’

i nprisonnment, wthin what woul d have been the correct range had
the district court’s started its departure fromthe correct

of fense | evel .
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Murray argues that the district court erred by considering a
prior state conviction and sentence as a partial basis for upward
departure because that conviction was included in the rel evant

conduct used to calculate his base offense level. The district

court plainly erred under United States v. Cade, in which this
court held that “if the district court uses sentences as rel evant
conduct, the district court cannot use those sane sentences as
the basis of a crimnal history category departure under

8§ 4A1.3(a).” See 279 F.3d 265, 272 (5th G r. 2002). However,
because the upward departure was not based on this single prior
sentence, we decline to correct the error because it does not
seriously affect the fairness, integrity, or public reputation of

judicial proceedings. See Aford, 142 F.3d at 830.

Finally, Miurray argues that the upward departure was based
in part on prior convictions not included in his crimnal history
score because of their age, and that these convictions did not
involve “simlar, or serious dissimlar, crimnal conduct,” as
required by U S.S.G 8§ 4A1.2, coment. (n.8). Because this court
has never clearly explained what is considered “simlar, or
serious dissimlar” conduct, the district court could not have
plainly erred by considering these prior convictions as such.

Therefore, Murray’s conviction and sentence are AFFI RVED



