IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20900
Conf er ence Cal endar

J. W MCCOMNN,

Peti ti oner- Appel | ant,
vVer sus
THE STATE OF TEXAS,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CVv-1440

Decenber 11, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

J.W MCowan, Texas prisoner #786708, filed an appeal from
the district court’s dismssal of his petition for a wit of
mandanmus. See 28 U . S.C. § 1361. The district court dism ssed
the petition for |ack of subject-matter jurisdiction. MCowan
now noves this court for a voluntary dism ssal of his appeal
W t hout prej udice.

Section 1361 does not provide jurisdiction for McCowan’s
suit because he does not seek to conpel performance from an

of ficer or enployee of the United States. MCowan concedes t hat

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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he cannot establish jurisdiction. The instant appeal, however,
does not qualify for dism ssal wthout prejudice. See Fed.

R App. P. 42(b); 5th Gr. R 42.4. Accordingly, the appeal is
DI SM SSED wi t h prej udice.



