IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20785
Summary Cal endar

LI NDSEY EVERETT HOLLOWAY,
Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Southern District of Texas
USDC No. H-01-CVv-1659

MRy 14, 2002
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

Li ndsey Everett Hol | oway, Texas prisoner #287889, was
granted a certificate of appealability (COA) by this court on the
i ssue whether his claimthat he is entitled to release to
mandat ory supervi si on based upon his having served a total of
approxi mately 62 years, including good tine, on his 99-year
sentence, was inproperly dism ssed as successive. 28 U S. C

8§ 2253. Holloway has shown that the district court erred in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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dism ssing his failure-to-rel ease claimas successive, and
respondent concedes that the claimis not successive. See In re
Cain, 137 F.3d 234, 236-37 (5th G r. 1998). Accordingly, the
district court’s dismssal of Holloway s failure-to-release claim
as successive i s VACATED, and this case is REMANDED f or
consideration of the nerits of that claim

Hol | oway’ s notions (1) for leave to file an out-of-tine
nmotion to reconsider the denial of COA and (2) to supplenent his
out-of-time notion to reconsider the denial of COA are DEN ED

VACATED AND REMANDED; PETI TI ONER' S MOTI ONS DEN ED.



