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PER CURI AM *

After consideration of the briefs and relevant parts of
the record, we AFFIRM the decision of the district court.

On appeal, plaintiff Ronald Merriweat her makes t hree main

contentions. First, Merriweather argues that the district court

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



erred in adopting a nmagistrate judge’'s nenorandum and
recommendati on and granting summary judgnment for the defendants on
his Title VII clains of disparate treatnent.

The magi strate judge concl uded that Merriweat her had not
made out a prima facie of disparate treatnent; that, even assum ng
that Merriweat her had done so, the defendants net their burden of
showng a legitimte nondiscrimnatory reason for their actions;
and t hat Merriweat her presented no evidence that this was a pretext
for discrimnation.

W need not decide whether a prima facie case of
disparate treatnent or retaliation was established, for we agree
wth the magi strate judge and the district court that Merriweat her
did not present evidence of pretext. The defendants’ undi sputed
evi dence showed that Merriweather was term nated after Anthony
WIllianms concluded that Merriweather had msrepresented and
concealed information from his enployer w thout any good reason
af ter being given an opportunity to explain certain sudden absences
from wor k. Merriweather did not tell WIlianms that he had been
spending sone of his time off personally litigating a |awsuit
against a third party -- even though the purported reason for
Merriweat her’s absence was that he was sick. Merriweather has not
of fered evidence fromwhich a finder of fact could conclude that

this reason for the termnation decision was false. Price v.



Federal Express Corp., 2002 W. 264247, *4-*5 (5" Cr. Mar. 12,

2002) .

Hol ding that the defendants were entitled to summary
judgnent, of course, is not a decision on whether the term nation
was right or wong. There was anpl e evidence that Merriweat her was
a gifted, dedicated enployee, as well as evidence that he was
mstreated by one or nore of his supervisors. But because
Merriweather’s supervisors did not play a role in the term nation
deci sion, how they treated him does not bear on the narrow | egal
gquestion whet her evi dence of pretext was produced under Title VII.

Merriweat her next argues that the district court erredin
denying Merriweather’s notion to anend his conplaint a second tine
to “[aldd Famly Medical Leave Act [FM.A] violations.” (O her
anendnents were proposed in this notion, but Merriweather does not
obj ect on appeal to the denial of these anendnents.) The notionto
anend was filed on Decenber 30, 1999, the day before the deadline
for anmending the pleadings set forth in the district court’s
pretrial scheduling order, Fed R Cv. P. 16(b). The notion did
not include a copy of either proposed anmendnents or a proposed
anended conplaint. As to the FMLA, the notion said sinply that it
was “required” that one “[aljdd Fam |y Medical Leave Act [FMA]
violations.” The notion did not say what those violations were or
provide any details beyond this bare conclusory statenent. The
nmotion did not give any reasons for neking such an anendnent.
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The district court denied the notion to anmend for two
reasons. First, Merriweather had filed his notion after entry of
the pretrial scheduling order in the case, yet failed to show good
cause for his anendnent. See Fed. R Civ. P. 16(b) (scheduling
order “shall not be nodified except on a showi ng of good cause and
by | eave of the district judge or, when authorized by |ocal rule,
by a magistrate judge”). Second, Merriweather had increased the
risk of prejudice to the defendants by failing to attach a copy of
hi s proposed anended conplaint to his notion. Wthout a copy of
the proposed anended conplaint, the defendants could not have
notice of the contents of his proposed anendnents.

We review the district court's denial of |eave to anend
for an abuse of discretion, keeping in mnd that the district
court's discretion is limted by Fed. R GCv. P. 15(a), which
states that | eave to anend nust be "freely given when justice so
requires,"” and thus evinces a bias in favor of granting |leave to
anmend. Unless there is a substantial reason to deny |eave to
anend, the discretion of the district court is not broad enough to

permt denial. Stripling v. Jordan Prod. Co., LLC 234 F.3d 863,

872 (5" Cir. 2000). The district court did not abuse his

di scretion here, because Merriweather nmade no attenpt to justify



his | ate amendnent or even to explain what facts underlay it. Even
at this stage, we are uninforned of the basis for any FMLA claim'?

Merriweather’s final argunment is that the district court
erred in denying his notion to strike the defendants’ response to
his objections to the magistrate judge’'s nenorandum and
recomendation. The notion to strike was filed on July 13, 2001;
Merriweather filed his notice of appeal on July 17, 2001; and the
district court denied the notion to strike on July 19, 2001, noting
that it would have adopted the magi strate judge s nenorandum and
recomendation regardless of the argunents presented in the
def endants’ response. Unsurprisingly, the notice of appeal filed
on July 17 does not refer to the district court’s July 19 deci sion
denying the notion to strike; instead, the notice of appeal refers
only to the final judgnent entered on July 9, 2001. See Fed. R
App. P. 3(c)(1)(B) (notice of appeal nust “designate the judgnent,
order, or part thereof being appealed’). W therefore |ack
jurisdiction to consider the challenge to the district court’s

denial of his notion to strike.?

1 Because we affirmthe district court’s denial of |eave to anend, we

need not address Merriweather’'s related contention that the district court’s
grant of summary j udgnment was sonehow i nproper because of his FMLA al | egations --
whi ch were not before the district court when it granted summary judgnent.

2 See Capital Parks, Inc. v. Southeastern Adver. and Sales Sys., Inc.
30 F.3d 627, 630 (5'" Cir. 1994) (where district court entered final judgnent,
appel lant Capital filed notion to anend conplaint, and court denied notion, and
where Capital’s notice of appeal explicitly appeal ed fromfinal judgrent but did
not mention denial of notion to anend, denial was not properly before this court)
(“Where the appellant notices the appeal of a specified judgnment only or a part
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For these reasons, the district court’s judgnent is

AFF| RMED.

thereof, ... this court has no jurisdiction to review other judgnents or issues
whi ch are not expressly referred to and which are not inpliedly intended for
appeal .”) (ellipsisinoriginal; citations omtted); Warfield v. Fid. and Deposit
Co., 904 F.2d 322, 325-326 (5'™ Cir. 1990) (“By specifically designating the
Decenber 6, 1988 order in the notice of appeal, the appellants clearly did not
intend [in notice of appeal of January 5, 1989] to appeal the August 24, 1989
order. Additionally since it had not yet been granted appellants coul d not have
i ntended to appeal the August 24 order. This procedural default is clearly the
appel lants' fault since they coul d have appeal ed the August 24 order by filing
a new notice of appeal. W are without jurisdiction, therefore, to reviewthe
August 24, 1989 order ").




