IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20721
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ONEN FRANKLI N JENSEN, 1V,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CR-545-1

 July 23, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Onen Franklin Jensen, 1V, appeals his sentence follow ng his
guilty-plea conviction for one count of possession wth intent to
distribute 10 grans or nore of a m xture containing a detectable
anount of LSD and one count of conspiracy to possess with intent
to distribute 10 grans or nore of a m xture containing a
det ect abl e anount of LSD, violations of 21 U S.C. 88 841(a)(1),
(b)(1) (A (v), 846. Jensen argues that the district court erred

inusing the total weight of the liquid in which the LSD was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-20721
-2

suspended to calcul ate his base offense |level. He contends that
hi s base offense | evel should have been cal cul ated using the
wei ght of the pure LSD only. This court reviews “a district
court’s interpretation of the sentencing guidelines de novo and
its application of the guidelines to the facts for clear error.”

See United States v. Cho, 136 F.3d 982, 983 (5th Cr. 1998).

After Jensen was sentenced, we decided United States v.

Mbr gan, F. 3d (5th Gr. May 23, 2002, No. 01-20500),

whi ch presented the sane issue that Jensen raises in the instant
appeal. |In Mirgan, we held that “when the control |l ed substance
is LSD contained in a liquid solution, the weight of the pure LSD

al one should be used in determ ning the base offense | evel under

the Guidelines.” 1d. at 5 (enphasis in original); see also

United States v. Keresztury, F. 3d (5th Gr. June 5, 2002,

No. 01-50909).

In the instant case, the district court erred in using the
total weight of the LSD and the liquid to determ ne Jensen’s base
of fense |l evel. Accordingly, Jensen’s sentence is VACATED, and

this case is REMANDED for resentencing consistent with Mrgan.



