IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20601
Conf er ence Cal endar

Rl CHARD KENT M LLER
Peti ti oner- Appel | ant,
ver sus

JOHNNY M THOVAS;, JAMES A, SI MPSON, M CHAEL HALL
KENT RAMSEY,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CV-4004

February 21, 2002

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Richard Kent Mller (“MIller”), Texas state prisoner
# 637111, appeals the district court’s dismssal of his 42 U S C
§ 1983 conplaint. MIller asserts that the defendants viol ated
prison policy by not follow ng proper procedure at his
di sci plinary hearing.

The district court did not err in concluding that Mller’s

contention that the disciplinary conviction for escape should be

expunged fromhis record was frivolous. See darke v. Stalder,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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154 F. 3d 186, 189 (5th G r. 1998)(en banc); see also Edwards v.

Bal i sok, 520 U.S. 641, 648 (1997).
MIler’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
R 42.2. The dismssal of this appeal and the dism ssal as
frivolous and for failure to state a claimby the district court

each count as a “strike” for purposes of 28 U S. C. 8§ 1915(9).

See Adepegba v. Hammons, 103 F.3d 383, 387-88 (5th Gr. 1996).
MIler therefore has two “strikes” under 28 U.S.C. § 1915(g). W
caution MIler that once he accunul ates three strikes, he nmay not
proceed in forma pauperis in any civil action or appeal filed
while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).
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