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ROBERT SWANSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(99- CR-630)

Decenber 3, 2002

Bef ore HI GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.

PER CURI UM *

BACKGROUND

On January 5, 2000, Robert Swanson (*“Swanson”) and Marci al
Rivera (“Rivera”) were charged by a fourteen-count superseding
indictment with conspiracy to |aunder nonetary instrunents, in

violation of 18 U S.C. 8§ 1956(h) (count 1); aiding and abetting

" Pursuant to 5th Cir. R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



wire fraud, in violation of 18 U.S.C. 88 2, 1343 (counts 2-8); and
ai ding and abetting noney | aundering, in violation of 18 U S.C. 88
2, 1956(a)(1)(A (1) (count 9). Swanson was also charged
individually with trafficking in counterfeit goods, in violation of
18 U.S.C. § 2320(a) (counts 10-13).1

Wth respect towre fraud, the supersedi ng i ndi ctnent al |l eged
t hat Swanson and Ri vera submitted fraudulent credit card charges
fromthe Watch Shop, a jewelry store Swanson operated in Houston,
Texas, to EFS and Nova, both credit card processing conpanies in
Tennessee. Wth respect to noney |aundering, the superseding
indictment alleged that Swanson and Rivera wi thdrew $850 from a
Wat ch Shop bank account in an effort to pronote the wire fraud.
Wth respect to trafficking in counterfeit goods, the superseding
i ndi ctment al |l eged that Swanson had counterfeit Rol ex wat ches which
t he governnent seized at the Watch Shop. Additional rel evant facts
as established at trial are outlined in the di scussion section for
each issue on appeal.

On January 31, 2000, after an eight-day jury trial, the jury
found Swanson guilty of all counts except one count of trafficking

incounterfeit goods.? After granting several continuances, on My

! Rivera was individually charged with threatening to
retaliate agai nst a governnent informant, in violation of 18 U S. C
§ 1513(b)(2) (count 14).

2 The jury convicted Rivera of all counts except the
retaliation count and this conviction was upheld by anot her panel
of this Court in United States v. Rivera, 295 F.3d 461 (5th Gr.
2002), despite Rivera’'s claimthat there was insufficient evidence
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25, 2001, the district court sentenced Swanson to eighty-seven
months in the custody of the Bureau of Prisons, followed by three
years of supervised rel ease, and the court inposed a $10, 000 fi ne,
$500 in restitution, and a special assessnent of $1,200. Swanson
did not object to the fine. On January 29, 2002, the district
court ordered destruction of the counterfeit Rol ex watches seized
at the Watch Shop.

Swanson now chal | enges the sufficiency of the evidence on the
seven counts of aiding and abetting wire fraud and the one count of
aiding and abetting noney | aundering. He also argues that the
district court abused its discretion in denying his notion to
continue the sentencing for six nonths until a proposed, new noney
| aundering guideline becane effective and in ordering the
destruction of counterfeit Rolex watches. Finally, he argues that
the district court commtted plain error by inmposing a $10, 000
fine.

Dl SCUSSI ON

VWhet her the evidence is sufficient to support Swanson’s convi cti on
for aiding and abetting wire fraud.

When evaluating a challenge to the sufficiency of the
evi dence, we view the evidence in the light nost favorable to the
verdict and w |l uphold the verdict if a rational juror could have

found each elenent of the charged offense beyond a reasonable

to support a conviction for aiding and abetting wire fraud or a
conviction for aiding and abetting noney | aunderi ng.
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doubt . United States v. MCauley, 253 F.3d 815, 818 (5th Cr.
2001). The review is de novo, and "[i]f 'the evidence viewed in
the light nost favorable to the prosecution gives equal or nearly
equal circunstantial support to a theory of guilt and a theory of
i nnocence,' a defendant is entitled to a judgnent of acquittal."”
United States v. Brown, 186 F.3d 661, 664 (5th Cr. 1999) (quoting
United States v. Schuchmann, 84 F.3d 752, 754 (5th Cr. 1996)).
The sanme standard is applied equally to direct evidence and
circunstantial evidence. United States v. Mergerson, 4 F.3d 337,
341 (5th Gr. 1993). Finally, the evidence is viewed as a whole
rather than each circunstance in isolation. United States v.
Duncan, 919 F.2d 981, 990 (5th Cr. 1991).

To prove ai di ng and abetting, the governnent has to prove that
Swanson associated wwth a crimnal venture and that he shared the
sane requisite crimnal intent as the principal. United States v.
| sonoila, 100 F.3d 380, 387 (5th Cr. 1997). A def endant
associates hinself with a crimnal venture if he engages in sone
affirmative conduct designed to aid the venture. United States v.
Del gado, 256 F.3d 264, 276 (5th Gr. 2001) (citation omtted).
Wre fraud requires “specific intent to defraud or deceive,
al t hough proof of such intent can arise ‘by inference fromall of
the facts and circunstances surrounding the transactions.’”
I snoila, 100 F.3d at 387 (citations omtted).

At trial, and not chall enged on appeal, the governnent proved
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that the credit cards were stolen, that a Watch Shop nerchant
obt ai ned approval for the charges via wire signals, and that
paynments were nmade to the Watch Shop via wire transfers. On
appeal , Swanson contends only that he did not knowthe credit cards
had been stolen because it is comon practice for credit card
holders to give permssion to third parties to use their credit
cards even though nost credit card issuers prohibit this.

At trial, there was substantial evidence that Swanson knew t he
cards involved in the first four counts of wire fraud were stol en
There was evidence from Ramrez, a Watch Shop enployee, that
i ndividuals supplied stolen credit cards to Swanson as often as
once or twce a week. There was evidence that Swanson purposely
doubl e-billed credit cards, had individuals sign blank drafts and
then submtted charges w thout perm ssion, and kept blank credit
card drafts with forged signatures on them in the Wtch Shop.
There was al so testinony that EFS spoke to “Robert,” and the jury
could reasonable infer that “Robert” was Swanson, regarding the
fraudul ent charges. In fact, Swanson sent EFS docunentation to
support a fraudul ent charge, claimng that he had forgotten to have
the custoner sign the recei pt when the all eged custoner had never
been in the Watch Shop.

Additionally, three counts of wire fraud invol ved fraudul ent
charges at the Watch Shop as part of an undercover operation.
Usi ng a governnment informant, credit cards were brought to Swanson
on two occasi ons, Swanson was told that the cards were stol en but
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he or soneone else with his assistance submtted charges on the
cards anyway. The interaction between the informant and Swanson
was recorded and the recordi ng was corroborated by a police officer
at trial who had listened to the transactions as they occurred. At
trial, the jury was cautioned that they were free to disregard the
testi nony of the governnment informant if they found it untruthful.

The jury could at least infer fromthe evidence as a whole,
Swanson knew the cards were stolen and therefore had the specific
intent required to be convicted of aiding and abetting wire fraud.
Accordingly, a rational juror could have found each el enent of the
charge: that Swanson associated with a crimnal venture and had the
required intent. Therefore, the evidence is sufficient to support
Swanson’ s convi cti on.

VWhet her the evidence is sufficient to support Swanson’s convi cti on
for aiding and abetti ng noney | aunderi ng.

The standard of review for a challenge to the sufficiency of
the evidence for a conviction for aiding and abetting noney
| aundering is the same as the standard applied above.
Additionally, the elenents of aiding and abetting, that Swanson
associated wwth a crimnal venture and had the required intent, are
t he sane as above. For noney | aundering, the governnent nust prove
specific intent to pronote the carrying on of the specifiedillegal
activity, which in this case is wre fraud. United States v.
Brown, 186 F.3d 661, 670 (5th Cr. 1999).

Agai n, Swanson’s only claim on appeal is that there was no
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wire fraud because the governnent did not prove that he knew the
cards were stolen and, therefore, there can be no noney | aunderi ng.
Swanson al so seens to argue that there was not a sufficient |ink
bet ween t he use of noney and the wire fraud to prove that the noney
was used to pronote the illegal activity and, therefore, he could
not be convicted of aiding and abetting noney | aunderi ng.

The evidence outlined above is relevant to this issue and
indicates a rational juror could have found that Swanson knew t he
cards were stolen and therefore had the specific intent necessary
for wwre fraud. Consequently his activities in pronotion of the
wire fraud, such as paying noney to individuals that brought him
stolen credit <cards, constituted aiding and abetting noney
| aunderi ng.

Furthernore, the governnent al so proved Swanson nade efforts
to pay the governnent informant fromthe proceeds of wire fraud and
this established a |ink between the use of the funds and pronotion
of the illegal activity. At trial, the governnent proved that the
i nformant had sought paynent from Swanson for brining Swanson
stolen credit cards, that Swanson nmade the informant wait until the
credit card processing conpanies had transferred funds to one of
t he Wat ch Shop accounts, after the noney was i n the account Swanson
i nstructed soneone over the phone to withdraw funds in order to pay
a person he had a deal with, noney was wi thdrawn fromthe account,
Swanson then paid the i nformant an anount that they agreed to after
Swanson deducted the credit card processing fees and taxes. The

7



governnent argued that this use of funds was to pronote the
activity so the informant would continue to assist Swanson in
commtting wire fraud.

Based on this evidence, a rational juror could have found that
Swanson associated with the crimnal venture and had the required
intent because he was trying to pronote the illegal activity
t hrough using the wire fraud proceeds. Accordingly, the evidence
is sufficient to support Swanson’s conviction for aiding and
abetting wre fraud.

Whether the district court abused its discretion in denying a

conti nuance of the sentencing until after a proposed amendnent to
t he npbney | aunderi ng qui deline would have becone effective.

W reviewthe denial of a continuance of a sentencing hearing
for an abuse of discretion. United States v. Peden, 891 F.2d 514,
519 (5th Gir. 1989).

The jury convicted Swanson on January 31, 2000. Al t hough
Swanson’s sentencing was originally scheduled for May 19, 2000, he
was sentenced one year l|ater on May 25, 2001, because several
conti nuances had been granted. On May 23, 2001, Swanson filed a
nmotion to continue the sentenci ng hearing until Novenber 2001. The
reason for the notion was that on May 1, 2001, the United States
Sent enci ng Conm ssion had submtted to Congress anendnents to the
Sentencing CGuidelines that would have nmade Swanson’s earlier
motions for a dowward departure noot due to the fact that the

anendnents, if they becane effective, would potentially reduce the



sentence for noney |aundering in a case |ike Swanson’s.

There is no case law to support Swanson’s contention that a
district court abuses its discretion when it denies a continuance
to a defendant who could benefit from a proposed guideline. See
United States v. Smith, 200 W. 1042654 (E.D. La. July 25, 2000)
(denying a notion for continuance because anendnents are not
guaranteed to becone effective). Furthernore, a ruling for
Swanson, would require attorneys to nove for and the courts to
grant “continuances in a substantial nunber of cases schedul ed for
sentenci ng between May and Novenber, where a proposed guideline
m ght affect the result.” United States v. Flores-Cchoa, 139 F. 3d
1022, 1024 (5th Cir. 1998). Therefore, the district court did not
abuse its discretion in denying Swanson’s notion for continuance.

VWhether the district court abused its discretion in ordering the
destruction of counterfeit Rol ex watches wi thout affordi ng Swanson

a hearing.

We review for abuse of discretion the district court’s deni al
of a notion wthout an evidentiary hearing. United States v.
Runyan, 290 F.3d 223, 247-48 (5th Gr. 2002). Swanson cites no
case law in support of his argunent.

On May 10, 2000, Swanson filed a pro se notion for return of
the property seized at the Watch Shop, contending that a |arge
portion of the itens were not counterfeit. The governnent sought
perm ssion to destroy the counterfeit watches and return all other

property that was not the proceeds of illegality to the rightful



owners. Swanson responded to the governnents notion claimng he
did not owmn the watches. On July 14, 2000, the court ordered a
hearing to be schedule at a later date to determne the rightfu
owners of the seized watches. On July 23, 2001, in a witten
order, the district court found that Swanson had abandoned his
claimto any of the watches and denied his notion for return of the
wat ches. On August 31, 2001, the governnent filed a notion to
destroy the seized watches and attached an affidavit froma Rol ex
vice president that |isted why each watch was counterfeit. On
January 29, 2002, the court ordered the destruction of the
counterfeit watches.

The district court found that Swanson waived his request for
a hearing by abandoning an ownership interest in the watches and
Swanson does not seem to challenge this finding. Furt her nore
pursuant to 18 U.S.C. 82320(b), the governnent proved by a
pr eponder ance of the evidence that the watches were counterfeit and
therefore could be destroyed. Therefore, there was no abuse of
di scretion.

VWhet her the district court plainly erred in inposing a $10, 000
fine.

Swanson did not challenge the inposition of the fine in
district court and, therefore, we review for plain error. United
States v. Landerman, 167 F.3d 895, 899 (5th Cr. 1999). The
Sentencing Quidelines require the inposition of a fine in every

crimnal case, unless the defendant establishes that he does not
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have the ability to pay a fine. U S S. G 8 5El1.2(a). Because the
total offense | evel was 23, the mninumfine was $10, 000, which the
district court inposed. U S S.G 8§ 5E1.2(c)(3).

Swanson refused to provide financial information and,
therefore, the financial section of the Pre-Sentencing Report
(“PSR’) for this case relied on a previous PSR prepared in 1999 in
connection with Swanson’s previous federal bank fraud conviction.
The previous PSR did not indicate Swanson was unable to pay the
fine and only now, on appeal, does Swanson claimthe information
was out dat ed. Swanson has never shown an inability to pay and,
accordingly, the district court did not error.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, and for the reasons set
forth above we conclude that there was sufficient evidence to
convict Swanson and the district court correctly decided all the
i ssues appeal ed. Therefore, we AFFI RM

AFFI RVED.
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