UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20492
Summary Cal endar

GARY FARVMER
Pl ai ntiff-Appellant,
vVer sus

HALLI BURTON COMPANY, doi ng busi ness as
Hal | i burt on Energy Services

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H: 98- CV- 3285)

Novenber 26, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges:
PER CURI AM *

Gary Farnmer appeals from the final judgnent, follow ng two
summary judgnents, on his clains for age discrimnation under 8§
5.01 of the Texas Conmm ssion on Human Ri ghts Act, Tex. Labor Code
Ann. 8 21.051, the Age Discrimnation in Enploynent Act (AEDA), 29
US C 88 621-634, and 8 510 of the Enploynent Retirenent |ncone
Security Act (ERISA), 29 U S.C § 1140. W affirmthe judgnent of
the district court for essentially the reasons stated in the
district court’s detailed 27 Septenber 2000 and 12 April 2001

opi ni ons.

Pursuant to 5TH QR R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



For Farnmer’s ERISA claim and assum ng Farner established a
prima facie case, Hal |l i burton provided a legitinate non-
discrimnatory reason for its selection of Jamail over Farner to
hol d t he new Travel Manager position created by Halliburton’s 1996
Shared Services Initiative (SSI), and the three year age difference
between Farner (51) and Jamail (48) was insignificant under
O Connor v. Consol. Coin Caterers Corp., 517 U S. 308 (1996).
Consequently, the inference of pretext was insufficient to
w thstand summary judgnent. Also, Halliburton provided a
legitimate, non-discrimnatory reason for including Farner in the
reduction-in-force (RIF) that resulted fromthe SSI, and Farner’s

evi dence of pretext was insufficient.

Clains of age discrimnation under the ADEA and the Texas
Commi ssion on Human Rights Act are analyzed under the sane
anal yti cal framework —t he one announced i n McDonnel | Dougl as Cor p.
v. Geen, 411 U S. 792 (1973). See Evans v. Cty of Houston, Tex.,
246 F. 3d 344, 348 (2001). The district court correctly concl uded:
Hal |l i burton’s justification for its decision to hire Jannil
(because he was nore qualified) was a legitimte, non-
discrimnatory reason; Farner’s evidence was insufficient to
establish pretext; and Farnmer failed to establish a prinma facie
case with respect to the RIF, because he did not raise a factual
issue as to whether Farner was included in the R F based on
i nperm ssible age discrimnation. Rather, as the district court
noted, Farner raised clainms nore properly raised for his ERI SA

claim See Hazen Paper Co. v. Biggins, 507 US. 604, 612 (1993).
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