UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20467
Summary Cal endar

GLORI A SW DRI SKI ,
as Representative of the
Estate of Marc Kajs, Deceased

Plaintiff - Appellant,

VERSUS

Cl TY OF HOUSTON
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(No. H00-CVv-1074)

Decenber 12, 2001
Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.

PER CURI AM *

Plaintiff-Appellant Goria Swidriski brings this suit on
behal f of her deceased son Marc Kajs, alleging that the Gty of
Houston police departnent’s refusal to intervene in an abusive

relationship involving Kajs and his partner, Ilhan Yilnmz,

" Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



resulted in Kajs’s death. The suit is brought under 42 U S.C. 8§
1983, Appellant alleging that the Gty violated Kajs’s right to
be free fromstate-created danger and irrational disparate
treatnment. The district court granted the Cty’s notion to
di sm ss, concluding that the state-created danger theory was not
yet viable in this circuit and that Kajs was not entitled to
equal protection because he was not a nenber of a suspect class.
W affirmin part, reverse in part, and renand.

BACKGROUND

The material facts are undisputed. Yilmaz shot and killed
Kajs and then hinself one Sunday afternoon outside the restaurant
where Kajs worked. For sone eight nonths before, the two had
been in an abusive relationship, with Yilmz doi ng the abusi ng.
Kajs several tines sought protection fromthe Gty police
departnent but to no avail. Kajs in July 1997 noved out of the
apartnent he and Yilmz were sharing, shortly after which
Yilmaz’s threats intensified. |In the days that foll owed, Kajs
reported three incidents of threatening conduct by Yilmaz to
pol i ce.

Sonetinme before Yilnmaz had received a permit to carry a
conceal ed handgun. I n Decenber 1997 Yilmaz purchased two guns at
a retail outlet, the police departnent having approved the sale
despite the conplaints that had been | odged agai nst him

Yil maz’ s threatening conduct apparently subsided until March



1998. About that tinme, Yilnmaz showed up at Kajs’s place of work
wth a silhouette target with holes shot through and told Kajs he
was next. Kajs tw ce nore sought the help of Gty police but
again to no avail. Yilmz killed Kajs the sane nonth.
DI SCUSSI ON

We review the district court’s ruling on a notion to dism ss
de novo. See Fernandez-Mntes v. Allied Pilots Ass’'n, 987 F.2d
278, 284 (5th CGr. 1993). Wen deciding a notion to dism ss
under Fed. R CGv. P. 12(b)(6), the district court nust accept
the plaintiff's factual allegations as true and resol ve doubts as
to the sufficiency of the claimin the plaintiff’s favor. See
id. The conplaint should not be dism ssed unless it appears
“beyond a doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Id. at
284-85 (quoting Conley v. G bson, 355 U S. 41 (1957))(enphasis in
original).

| .

We expressly adopted the state-created danger theory in

Mcd endon v. Gty of Colunbia, 258 F.3d 432, 436 (5th Cr

2001).' To succeed on such a claim plaintiff nust show that

1 W note that a petition for rehearing en banc has been fil ed
in McCd endon, and that the Court requested a response, which has
been on file as of August 30, 2001. No action has since been taken
on the petition. Because we conclude that Appellant has failed to
state a claimunder the state-created danger theory, we need not
await McC endon’s resolution before filing this opinion.
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def endants created a dangerous environnent; that they knew it was
dangerous; and that they were deliberately indifferent to
plaintiff’s plight. See id. at 438. Appellant here has not nade
out the first element. |In a case nuch |ike the one at bar, one
in which the City of Houston was al so a defendant, we held that
certain police officers’ having protected plaintiff’s assail ant
did not nake the Cty liable, the Cty not having created the
abusive relationship between plaintiff and her assailant. See
Piotrowski v. Gty of Houston, 237 F.3d 567, 584 (5th Cr. 2001).
By way of conparison, in McC endon we held that evidence of a
police officer’s having given a gun to plaintiff’s assailant, an
i ndi vidual known to be on the brink of violence and who coul d not
otherwi se obtain a firearm was sufficient to survive a sumary
judgnent notion. 258 F.3d at 438. Having liberally construed
Plaintiff’s amended conplaint, we do not see any suggestion that
City officials created the situation that led to Kajs's death.
| ndeed, Appellant plainly states that Yilnmaz’'s abusing Kajs
predated Kajs’s first conplaint to the police departnent. And
nowhere is there any suggestion that the conduct of City
of ficials sonehow enabled Yilmaz to commt the act of violence he
di d whereas before he could do no worse than physically assault
Kaj s.

We al so conclude that the police departnent’s failure to

inhibit Yilmaz' s purchase of the nmurder weapon does not subject
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the Gty to liability. It does not follow that the breakdown of
t he background screening process itself was responsible for
creating the dangerous environnent where handguns were nade
available to persons with a violent propensity. That condition
obvi ously preexisted any Cty involvenent. Cf. Johnson v. Dallas
| ndep. Sch. Dist., 35 F.3d 198, 201 (5th Cr. 1994)(hol di ng that
school district was not liable for shooter’s having entered
school without |I.D. or not having gone through netal detector).
Further, we are not inclined to assign liability where to do so
woul d di scourage the taking of preventive safety neasures. Here,
holding the City responsible for a lapse in its background
screeni ng process would run contrary to that policy.

Though we concl ude that Appellant has failed to state a
claimfor state-created danger, we are not unm ndful of her
request that she be permtted to file a second anended conpl ai nt.
The usual custom upon granting a notion to dismss is to allow an
opportunity to replead. See Waste Control Spec., L.L.C v.
Envirocare of Tex., Inc., 199 F. 3d 781, 786 (5th Gr. 2000). But
| eave need not be granted where it appears that plaintiff has
made his “best case.” See Jones v. Geninger, 188 F.3d 322, 327
(5th Gr. 1999). Appellant here twi ce asked the district court
for permssion to anend, and she has asked us for |eave as well.
Appel  ant’ s burden under her theory of recovery was well known.

Since she asserted state-created danger in her first conplaint,
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Appel I ant knew that at a m ni rum she woul d have to all ege that
the Gty was responsible for the danger that led to Kajs's death.
Appel lant has tried to neet this charge only by pointing to the
police departnent’s repeated refusals to intervene between Kajs
and Yilmax. But this kind of inaction cannot create danger, as
we noted above. Believing that Appellant woul d have urged that
the Gty officials’ positive conduct caused Kajs's death if in
fact it had, we conclude that permtting further anendnent is not
war r ant ed.

.

The district court’s dismssal of Appellant’s equal
protection claimwas error, however. The Fourteenth Amendnent
guarantees that states treat simlarly situated individuals
alike. Certain kinds of state actions have a |ong history of
being particularly invidious, so wth respect to such actions we
afford states little deference. But sinply because a state has
not historically treated certain persons differently than others
does not nean it can discrimnate without at |east offering a
rational basis for its actions. See Hilliard v. Ferguson, 30
F.3d 649, 652 (5th Gr. 1994). Here, the district court
concl uded that because Kajs was not a nenber of a suspect class
he was not entitled to equal treatnent as a matter of |aw
Plaintiff alleges that it was the police departnent’s policy to
afford | ess protection to a victimof donestic violence in a

honmosexual rel ationship; that aninmus was at |east a notivating
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factor for the departnent’s disparate treatnent; and that Kajs
was injured by this conduct. That is sufficient to state an
equal protection claim See Shipp v. McMahon, 234 F.3d 907, 914
(5th Gir. 2000).
CONCLUSI ON

For the foregoing reasons, we affirmthe district court’s
di sm ssal of Appellant’s claimfor state-created danger, but we
reverse dism ssal of the equal protection claimand remand for

further proceedings.



