IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20359
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BERI SFORD ALEXANDER HAUZE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CR- 700- ALL

 April 11, 2002
Before SM TH, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Beri sford Al exander Hauze pl eaded guilty to conspiracy to
possess with intent to distribute nore than 100 granms of heroin
in connection with his arrest for snmuggling heroin into the
United States in his digestive tract. Hauze appeals his sentence
arguing that the district court was clearly erroneous by
i ncluding as relevant conduct to his offense an estinate
of the anobunt of heroin he snmuggled into the United States on a

prior occasion. Hauze does not argue that the prior smuggling

activity was not relevant conduct to the offense. Hauze

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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acknow edges his confession regarding swallowi ng 52 pellets of
heroin for the snuggling trip. Hauze does not argue that the
assunption that those pellets were substantially simlar to the
pellets seized fromhimin August 2000 was clearly erroneous.

United States v. Torres, 114 F.3d 520, 527 (5th Cr. 1997).

Contrary to Hauze's argunent, the district court’s determ nation
of the quantity of drugs is supported by a preponderance of the
evidence. United States v. Gaytan, 74 F.3d 545, 558 (5th Cr
1996) .

Wth respect to Hauze's assertion that the district court
erred by denying his notion for a dowmmward departure, we do not
have jurisdiction to review the matter because the district
court's refusal to depart downward was based on its determ nation
t hat departure was not warranted on the facts of the case.

United States v. Reyes-Nava, 169 F.3d 278, 280 (5th GCr. 1999);

United States v. Palner, 122 F.3d 215, 222 (5th Cr. 1997).

AFFI RVED.



