UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-20297
Summary Cal endar

CHERYL E. HILL,

Pl ai ntiff-Appell ant

VERSUS

FORT BEND | NDEPENDENT SCHOOL DI STRI CT,
Def endant - Appel | ee

Appeal fromthe United States District Court
For the Southern District of Texas
(H 99- CV-3961)

Sept enber 26, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM ~
Plaintiff, Cheryl Hill, has asserted clains of race and age
di scrim nation agai nst the Defendant, Fort Bend | ndependent School

District,(hereinafter referred to as “FBISD’ or the “District)

“pursuant to 5TH CIR. R. 47.5, the Court has determined that this opinion should not be
published and isnot precedent except under the limited circumstances set forthin5THCIR. R. 47.5.4.
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because of the District’s failure to pronote her to various
adm ni strative positions on nunmerous occasions. On appeal, Hil
contends that the district court erred in granting sunmary judgnent
agai nst her on each of her clains. For the follow ng reasons, we
AFFI RM t he judgnent of the district court.
| . FACTS

Plaintiff HIll is a 53 year old black femal e who has wor ked as
a teacher since 1970. 1In 1989, H Il began teaching in the FBI SD.
In 1994, she comenced an English as a Second Language (“ESL")
teachi ng position at Townewest Elenentary School in the District.

HIl alleges in this lawsuit that, since 1988, FBISD has
denied her pronotions to approximately twenty admnistrative
posi ti ons because of her race and/or age in violation of both Title
VI and the ADEA. Hill also contends that the District subjected
her to a hostile working environnment during her tenure as an ESL
teacher, and unlawfully retali ated agai nst her for filing an EECC
char ge.
1. STANDARD OF REVI EW

W review a district court’s decision to grant sumary
j udgnent de novo, applying the standard set forth in Federal Rule
of Gvil Procedure 56. See Wl ker v. Thonpson, 214 F.3d 615, 624
(5th Gr. 2000). Thus, we view all evidence in the |ight nost
favorable to the party opposing the notion and draw all reasonabl e

inferences in the party’s favor. See Reeves v. Sanderson Pl unbi ng



Products, Inc., 530 U. S. 133, 120 S.C. 2097, 2110, 147 L. Ed. 2d 105
(2000) .

[11. ANALYSI S

1. Conti nuing Violation Doctrine

Plaintiff contends that the district court erred in finding
t hat her nonpronotion clains prior to June 10, 1998 are ti ne-barred
due to her failure to file an EEOC charge within the required 300
day period. W disagree.

Ajurisdictional prerequisite to filing suit under both Title
VI and the ADEA is that a plaintiff nust file a charge of
discrimnation with the EEOCC within three hundred days after
|l earning of the alleged discrimnatory conduct. See Giffin v.
City of Dallas, 26 F.3d 610, 612 (5th Cr. 1994); Conaway V.
Control Data Corp., 955 F.2d 358, 362 & n.3. However, the Fifth
Circuit has recognized the continuing violation doctrine as an
equitable exception to the statutory limtations period. See
Huckaby v. Moore, 142 F.3d 233, 238 (5th Gr. 1998).

In Huckaby, the Court noted that, “[a]lthough there is no
definitive standard for what constitutes a continuing violation,
the plaintiff nust denonstrate nore than a series of discrimnatory
acts. He nust show an organi zed schene | eading to and i ncluding a
present violation, such that it is the cunulative effect of the
discrimnatory practice, rather than any di screte occurrence, which

gives rise to the cause of action.” 1d. at 239. Applying this



| anguage to the case before it, the Huckaby Court found that the
enployer’s failure to pronote the plaintiff was an isolated
occurrence which should have put the plaintiff on notice that a
claimhad accrued. Id. at 240. As such, the plaintiff’s clains
concerning his failure to be pronoted were tine-barred. | d. I n
i ght of Huckaby, we find that Hll's clains regardi ng her |ack of
pronotions prior to June 10, 1998 are simlarly tine-barred.
2. Race and Age Discrimnation C ains

H Il s clainms for racial and age discrimnation which are not
tinme-barred are governed by the tripartite burden-shifting test
est abl i shed by McDonnel Douglas v. Green, 411 U S. 792, 802-04, 93
S.&. 1817, 36 L.Ed.2d 668 (1973). Under this test, if HiIl
establishes a prima facie case of discrimnation, the burden of
production shifts to the District to articulate a legitimte, non-
discrimnatory reason for not selecting HII. If the District
satisfies this burden of production, Hi Il mnust prove that the
legitimate reason offered by the District for not selecting her is
not the true reason, but is nerely a pretext for unlawful
discrimnation. See Lindsey v. Prive Corp., 987 F.2d 324, 326 (5th
CGr. 1993).

In order to establish the prima facie case of her Title VII
failure to pronote claim Hill nust denonstrate that she was: (1)
wthin a protected class; (2)qualified for the positions sought;

(3) not pronoted; and (4) the positions she sought were filled by



soneone outside the protected class. See Blow v. Cty of San
Ant oni o, Texas, 236 F.3d 293, 296 (5th Cr. 2001). Hill nust also
satisfy these four elenents to establish her prima facie case for
her ADEA claim See Evans v. City of Houston, 246 F.3d 344, 348
(5th Gir. 2001).

In the instant case, Hi |l has satisfied the four prongs of the
prima facie case for both her race and age discrimnation clains.
It is apparent that the first and third prongs are satisfied. Wth
respect to the second prongs, the parties do not dispute that Hil
had the general, mnimal qualifications for many of the
adm ni strative positions sought. Wth respect to the fourth
prongs, it is true that sonme of the adm nistrative positions were
filled by black applicants, and applicants over the age of forty.
However, since various positions were filled by individuals outside
the protected classes, the fourth prongs of both clains are al so

satisfied. See Rios v. Rossotti, 252 F.3d 375, 378 (5th Cir.

2001).

The District has also net its burden of producing a non-
discrimnatory reason for failing to pronote H Il on each of the
rel evant occasi ons. Specifically, the District has articul ated
that H Il has not been pronoted because she was never as qualified
as the various candi dates selected. However, H Il has failed to
produce enough evidence to raise a material 1ssue of fact

concerning her contention that the District’s explanation for



failing to pronote her is pretextual for the follow ng reasons.

First, there is absolutely no evidence that H Il was subjected
to discrimnatory racial or age-related remarks. Second, H |l has
not produced any evi dence whi ch woul d denonstrate that she was nore
qualified than the applicants selected for the various
adm nistrative positions. Indeed, there is a dearth of evidence
concerning the qualifications and abilities of the applicants hired
tofill the positions sought by HIl. Wthout conparative evi dence
of a gross disparity between HI|l’ s qualifications and those of the
successful applicants, it is exceedingly difficult to rebut the
District’s assertion that H Il was not pronoted because she was not
the nost qualified individual. See Deines v. Texas Departnent of
Protective and Regul atory Services, 164 F.3d 277, 280 (5th Grr.
1999) .

Third, and, perhaps of nost inportance, the evidence shows
that many mnority enployees and enployees over age 40 were
actually hired to fill the positions that H Il sought. For
exanple, Hll applied for an assistant principal position for the
sumer 1999 term and 1999- 2000 school year. She was not hired for
any of these positions. However, the District filled the four
regular term elenentary school assistant principal positions
available for the 1999-2000 school year with a white individual,
age 43, a black individual, age 26, a Hispanic individual, age 35,

and a black individual, age 49. O the individuals chosen as



sumer school principals and assistant principals for sunmer 1999,
four were white and three were bl ack. Moreover, out of the
approxi mately twenty-one positions in which H Il applied but did
not garner a pronotion, fifteen positions were filled by persons
over the age of 40; nine positions were filled by whites, nine
positions were filled by blacks; and three positions were filled by
Hi spani cs. This nunerical evidence tends to negate the inference
t hat individuals were not being hired because of their race or age.

Fourth, attached to her summary j udgnent notion, H || produced
affidavits from several of her fellow teachers which praised her
ability to teach reading. These affidavits tended to show that
H Il was a good teacher who brought out the best in her students.
In fact, H Il contends that because she has been a successful
teacher for many years, she is better qualified for a pronotion to
an admnistrative position than younger, | ess experienced
educat or s.

However, the District argues that making a decision upon the
best applicant involves nore than nerely finding the person who has
wor ked nore years as a teacher. According to the District, there
are a multitude of factors which are taken into account in the
hiring decisions for admnistrative positions. These include an
applicant’s academc or technical preparation, certification,
experience as it relates to the vacancy, reconmendations and

references, evaluations, suitability for the positions, and the



ability to interact with others.

At the summary judgnent stage, the District introduced certain
affidavits fromH Il s supervisors which indicated that, despite
her teaching abilities, H Il has certain personal characteristics
whi ch i npede her ability to work well with others. Hill’'s all eged
i nterpersonal rel ati onshi p weaknesses, in conbination with the fact
t hat many bl ack applicants as well as many individual s over the age
of forty have successfully attained pronotions simlar to the ones
sought after by HIl, severely underm ne her contention that the
District’s stated reason for failure to pronote her is a pretext
for unlawful race and/or age discrimnation.

In sum HIl's prima facie case is weak, the probative val ue
of her proof of pretext is low, and the District’s statistica
evidence is conpelling. |In the instant case, these factors negate
any i nference of racial and/or age discrimnation. See Reeves, 120
S.C. at 2109. Therefore, Plaintiff failed to create a jury issue
on whether the District’s proffered reason for failing to pronote
her was a pretext for discrimnation.

3. Hostil e Working Environnent C aim

The district court also did not err in dismssing Hll’'s
hostile work environnent claim Al t hough Hi Il rmakes several
unsubstantiated allegations of general harassnent, the crux of
H Il s hostile working environnent claimis that her supervisors

constantly requested her schedul es and asked her questions about



the ESL program W concur with the district court’s determ nation
that these types of conplaints do not denonstrate that H Il has
been subjected to racial or age-based harassnent that s
sufficiently severe or pervasive to alter the terns and conditions
of her enploynent and create an abusive working environnent. See
Meritor Savings Bank v. Vinson, 477 U. S. 57, 106 S.Ct. 2399, 2405,
91 L.Ed.2d 49 (1986).
4. Retaliation O ains

Wth respect to Hll’s retaliation clains, we concur wwth the
District Court’s assessnent that any alleged retaliation clains
that occurred prior to May 30, 1999 are tine-barred. Furthernore,
the record reflects that Plaintiff failed to denonstrate a causa
connection between her filing of the April 5, 1999 EECC charge and

any adverse enpl oynent acti on.

5. State Law C ai ns
Finally, H Il contends that her slander/defanmation clains
should not have been dismssed by the district court. Her

contention is without nerit. An independent school district is an
agency of the state and, while exercising governnental functions,
is not answerable in a suit sounding in tort because of sovereign
imunity. See Barr v. Bernhard, 562 S . W2d 844 (Tex. 1978).
Al t hough the Texas Tort C ains Act wai ves sovereign i nmunity under
certain circunstances, the waiver of immunity for school districts

is limted to clains arising from accidents involving the use of



nmotor-driven vehicles. See LeLeauax v. Hanshire Fannet | ndep. Sch.

Dist., 835 S.W2d 49, 51 (Tex. 1992).

V. CONCLUSI ON

For the preceding reasons,

the grant of sunmmary judgnent in

favor of the District on each of Plaintiff’'s clains is AFFI RVED
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