UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-20228

NAWARUT CHARUPATANAPONG, al so known as Nancy Lee Lim
Pl ai ntiff-Appellee,

VERSUS

UNI VERSI TY OF HOUSTON; ET AL
Def endant s,
MJUSTAFA F. LOKHANDWALA; MARK A. STRATTON;, BHAGAVAN JANDHYALA,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas
(H 99- CV- 2858)
May 15, 2002

Bef ore DUHE, W ENER and BARKSDALE, Circuit Judges.
PER CURI AM *

Mustafa F. Lokhandwala (“Lokhandwala”), Mark A. Stratton
(“Stratton”), and Bhagavan Jandhyal a (“Jandhyal a”) (collectively,
“Appel l ants”) appeal the district court’s denial of sunmmary
j udgnent based on their qualified immnity defense. Because the

genuine issues of fact that exist are material to whether

" Pursuant to 5THCQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THCR R 47.5. 4.



Appel  ants’ actions in denying tenure were objectively reasonabl e,
relevant to step two of the qualified inmmunity test, we affirmthe
judgnent of the district court.

FACTUAL AND PROCEDURAL BACKGROUND

In 1993, the University of Houston (“the University”) hired
Nawar ut Char upat anapong (“Appellee”),! an Asian female, as an
assi stant professor in its College of Pharmacy (“COP”). Appellee
applied for and was denied tenure three tines. Only her 1998
application is at issue here.

The tenure process inthe COPis nulti-tiered, and revi ews at
every l|level are considered in the final decision. First, the
departnent <chair recommends for or against tenure. Then, the
Coll ege Pronotion and Tenure Commttee (“College Commttee”),
conposed of COP faculty, reviews the case and nmakes a
recommendati on. Next, the Dean of the COP nakes a recomendati on,
followed by a University-wide Pronotion and Tenure Conmttee
(“University Conmmttee”), conposed of faculty drawn from the
University as a whole. After considering all of these eval uations,
t he Provost of the University (“Provost”) nmakes a recomendation to
the President of the University, who ultimately makes the tenure
deci si on.

When evaluating a candidate for tenure, reviewers at the

Uni versity consider three categories of performance - research and

! In the depositions and docunents presented to the courts
Appellee is also referred to as Nancy Lee Limor Nancy Lee.
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schol arship, including the volune and quality of a candidate’s
wor k, research proposals, and secured funding; teaching; and
servi ce.

Stratton, the chair of Appellee’s departnent, conducted
Appel lant’s first perfornmance reviewin 1994, and noted his concern
about the lack of focus in her scholarship. Appellee clains that
thereafter Stratton discrimnated agai nst her in work assignnments
and grant opportunities. In July 1995, she conplained of this to
Stratton, and he told her if she was unhappy, she should find a job
el sewhere.? She | ater conplained to Lokhandwal a (the Dean of the
College), and filed a conplaint with the University's Affirmative
Action Ofice (“AAC). In March 1997, Appellee filed a conpl aint
with the Equal Enpl oynent Opportunity Conmm ssion (“EEOC'), and the
next nonth she filed a conplaint with the University Gievance
Commttee (“UGC).

When Appel | ee was consi dered for tenure in 1998, Stratton, the
Col | ege Comm ttee, and Lokhandwal a al | recommended agai nst tenure.
The University Commttee voted in favor of tenure. Finally, the
Provost recommended agai nst tenure and Appel | ee was deni ed tenure.

Appel l ee was termnated in 1999 as a result of being denied

tenure. She filed a second EEOC charge based on her 1998 deni al of

2 This fact is disputed; however, in the context of this appeal
we assune it to be true. In reviewing a denial of summary judgnment
on the basis of qualified inmunity, the facts assunmed by the
district court are taken as true and are viewed in a |ight nobst
favorable to the Appellee. See Colenan v. Houston Indep. Sch.
Dist., 113 F.3d 528, 531-32 (5th Cr. 1997).
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tenure, and sued the University and individual defendants all eging
race-based and gender-based discrimnation and retaliation,
actionable under Title VII and 42 U S.C. 8§ 1981, 1983, 1985, and
2000. At the close of discovery, Appellants filed a Mtion for
Summary Judgnent on the basis of qualified immunity. The district
court denied that notion, and appellants tinely filed their appeal.
STANDARD COF REVI EW
This court reviews the district court’s denial of a notion for

summary judgnent based on qualified i munity de novo. See Lukan v.

North Forest Indep. Sch. Dist., 183 F.3d 342, 345 (5th Cr. 1999).

The facts assuned by the district court are taken as true and are

viewed in a |ight nost favorable to the Appellee. See Col eman v.

Houston I ndep. Sch. Dist., 113 F. 3d 528, 531-32 (5th Gr. 1997).

DI SCUSSI ON
The district court granted and deni ed sunmary judgnent to the

defendants in this case on a nultitude of grounds. See Nancy Lee

Limv. University of Houston, et al, No. H 99-2858, slip op. (S. D

Tex. Feb. 21, 2001). Al that is appealed is the denial of summary
j udgnent based on qualified imunity.
Jurisdiction

Odinarily there is no appellate jurisdiction to review
i medi ately the denial of a notion for summary judgnent. However,
“[ulnder the <collateral order doctrine, a small class of

interlocutory orders that (1) conclusively determ ne, (2) inportant



i ssues, which are separate fromthe nerits of the action, and (3)
which would be effectively unreviewable on appeal from a final
judgnent, are deened ‘final’ for purposes of appeal.” Cantu v.
Rocha, 77 F.3d 795, 802 (5th Gr. 1996).

“District court orders denying summary judgnent on the basis
of qualified imunity are immediately appealable under the
collateral order doctrine, notwithstanding their interlocutory
character, when based on a conclusion of |aw.” Col eman, 113 F. 3d at
531. When a district court denies summary judgnent because genui ne
issues of material fact exist, as was done here, it makes two
di stinct conclusions — that there are “genuine” issues of fact in
di spute, and that those issues are “material”. This court nay not
review a factual conclusion that issues of fact are genuine, see

Behrens v. Pelletier, 516 U S. 299, 313, 116 S.C. 834, 133 L. Ed.

2d 773 (1996), but we can review a district court’s |egal

conclusion that an issue of fact is material. See Bazan v. Hidal go

County, 246 F.3d 481. 490 (5th Cr. 2001). Afact is “material” if
it “mght affect the outcone of the suit under the governing | aw.”

Anderson v. Liberty Lobby, Inc. 477 U S. 242, 248, 106 S.C. 2505,

91 L.Ed. 2d 202 (1986). Thus we have jurisdiction to determ ne
whet her the genuine issues of fact the district court found may
affect the outconme of the suit.

Qualified Imunity Test

In determning whether a public official is entitled to



qualified imunity, this court applies a two-step analysis. First,
we “determ ne whether [Appellee] charge[d] conduct violating

clearly established federal rights.” Chrissy F. by Mdley v.

M ssissippi Dep’t of Public Welfare, 925 F.2d 844, 851 (5th Cr.

1991). Second, we nust determ ne whet her Appellants’ “conduct was
obj ectively reasonable in light of clearly established | aw at the

time that the challenged conduct occurred.” denn v. Tyler, 242

F.3d 307, 312 (5th Gr. 2001).
Clearly Established Right

W are first faced with the question whether the genuine
i ssues of fact found by the district court are material to whether

the Appellee has alleged the violation of a clearly established

federal right. See Foster v. Gty of Jackson, 28 F.3d 425, 429 (5th
Cir. 1994).

The district court found no genuine issue of fact regarding
this first step of the analysis. It found that “[Appel |l ants] do not
di spute that denial of tenure because of [Appellee s] race or
gender, or in retaliation for conplaining of discrimnation,
violates rights that were ‘clearly established during the rel evant
period.” Lim No. H99-2858, slip op. at 22. W have no
jurisdiction to review that factual conclusion. Thus, we turn to
the second step, whether the genuine issues of fact found by the
district court are material to whether Appellants’ actions were

objectively reasonable in light of clearly established | aw.



(bj ecti ve Reasonabl eness
The second prong of the qualified imunity test is whether
Appel  ants’ actions were objectively reasonable inlight of clearly

established | aw. See Anderson v. Creighton, 483 U S. 635, 639, 107

S.C. 3034 (1987). Qur inquiry is whether the genuine issues of
fact are material to whether a reasonabl e deci si on-maker coul d have
believed he was violating a person’s federally protected rights
under the circunstances. See id. at 641.

Appel lants argue that reasonable professors could have
di sagreed on whether to vote for or against tenure. They put forth
as evidence the fact that the Coll ege Conm ttee recommended agai nst
tenure, and it is not alleged that every nenber of that commttee
was driven by discrimnatory animus, nor is it alleged that every
menber of the College Commttee was retaliating agai nst Appell ee.
Appel | ee responds with evidence suggesting that those committee
menbers, while not thenselves acting with discrimnatory or
retaliatory aninus, were influenced by Appel |l ants, and t hus cannot
be considered “reasonable” decision-makers for purposes of this
inquiry. This creates a genuine issue of fact. On review, we find
that issue of fact nmaterial to the question of objective
reasonabl eness with respect to both alleged violations.

CONCLUSI ON
Because t he genui ne i ssues of fact found by the district court

are material to whether Appellants acted objectively reasonably in



denyi ng Appel |l ee tenure, we AFFIRM the district court’s denial of

summary judgnent and REMAND for further proceedings.



