UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-20198

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

BERNI DA FAY WRI GHT, al so known as Berni da Steel e,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(00- CR-451)

July 3, 2002
Before SM TH, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Bernida Fay Wight was tried before a jury and convicted of
six counts of fraud to obtain federal enployee’'s conpensation in
violation of 18 U S. C 8§ 1920, and one count of making false
statenents to a governnent officer in violation of 18 U S . C. 8§

1001(a)(2). On appeal, Wight argues that the evidence supporting

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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her conviction under all seven counts was insufficient, and that
the district court erred in permtting evidence of her prior
conviction in state court for theft of welfare benefits. For the
reasons stated below, we affirm

| . BACKGROUND

Wight was enployed by the United States Postal Service
(hereinafter “USPS’) on several occasions between 1985 and 1997.
She was a tenporary enployee, and her dates of service were
generally limted to a few nonths or weeks at a tine. Follow ng
each separation fromthe USPS, Wight submtted an application for
re-enpl oynent.

Wight reported to State Farm I nsurance that, on Novenber 18,
1994, an unidentified H spanic male driving a red and bl ack truck
backed into her vehicle, and sped away. Wight obtained a
diagnosis indicating a cervical spine strain, a thoracic spine
strain, and a third lunbar sacral spine strain. On Novenber 28,
1994, a pre-enploynent physical was perfornmed on Wight. At the
time of the physical Wight did not nention any injuries related to
t he Novenber 18th accident, and the doctor determ ned that she was
capable of performng heavy lifting duties for the USPS. After
receiving a clean bill of health, Wight submtted an application
for re-enploynent to the USPS on Novenber 29, 1994. Wight was
rehired on Decenber 5, 1994, and worked for the USPS until Decenber
31, 1994.

On January 30, 1995, Wight reported the Novenber 18th
accident to State Farm I nsurance claimng neck and back injuries
(“neck pop” and “upper and lower back was in pain”). I n
conjunction with her claimto State Farml nsurance, Wight reported
that she had been gainfully and continuously enployed at Custom

Fabric Uphol stery since October 1990 as a receptioni st earni ng $225
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a week but that she could not work from Novenber 18, 1994, to
January 30, 1995, due to injuries sustained in the accident.
Wi ght subsequently received a settlenent fromState Farml nsurance
in the amount of approximately $4, 600.

On April 19, 1995, Wight submtted another applicationto the
USPS for re-enploynent indicating that she had been involved in a
singl e autonobil e accident occurring on Decenber 19, 1994, when a
whi te cargo van backed into her vehicle and sped away. Wi ght was
rehired by the USPS on June 24, 1995. Wight reported that on July
4, 1995, she was involved in a third autonobile accident when a
pi ckup truck ran into her vehicle in a grocery store parking |ot
and then fl ed.

On Monday, July 10, 1995, Wight reported for work at the USPS
Cak Forest Dispatching Dock in Houston, Texas. At approximtely
10:45 A M, Wight's supervisor, Sheila Applin, observed Wi ght
brushing off her pants. Wight told Applin that she had fallen but
was okay, and Wight worked the remai nder of the day. On July 12,
1995, Wight sought nedical treatnent at a Houston clinic. Later
that day, Wight telephoned to inform Applin that she had been
injured in the fall on July 10th, and to inquire about nedical
forms. \When Wight returned to the postal station, she was wal ki ng
Wi th the assistance of a cane. Wile at the postal station, Wight
filed a Federal Enpl oyee’s Notice of Traumatic Injury and C ai mfor
Conti nuati on of Pay/ Conpensation (hereinafter “FormCA-1") cl ai m ng
“pain in [her] lower back, [and] nuscle spasns [in her] center
back, neck, shoul ders, and thighs.”

The following day, July 13, 1995, Wight sought nedical
attention froma chiropractor, Dr. Burdett, for injuries sustained
in the July 4th accident. Dr. Burdett continued to treat Wi ght
until md August. Wight never told Dr. Burdett that she had
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fallen at the postal station on July 10, 1995. Wiile receiving
treatnent from Dr. Burdett, Wight was also receiving treatnent
fromtwo other doctors, Dr. Shafie and Dr. Watkins, for her alleged
fall at the postal station. Wight continued to receive nedical
treatnent for approximtely the next two years.

On August 10, 1995, Wight reported the July 4th accident to
Farnmer’s Insurance claimng injuries which she described as “neck
pop and have pains lower center back, left right shoulders,
buttocks, left/right thighs, left/right legs, pinched nerves,
ti ssue/ nuscl e damage.” I n conjunction with the report to Farner’s
| nsurance, Wight clainmed enploynent at Custom Fabric Uphol stery
earni ng $300 a week as a receptionist but indicated that she was
not able to work between July 5, 1995 and July 28, 1995 due to
injuries sustained in the accident. In |late August 1995 Wi ght
was exam ned by Dr. Barnes at the request of the USPS. In his
report dated August 31, 1995, Dr. Barnes’s described Wight as “a
lady with a history conpatible with [unbar strain with a good dea
of non-physiol ogi c findings which are probably indicative of sone
enotional conponent here.” The report <concluded wth an
expectation for a full recovery in approxi mately one nonth.

Bet ween January 15, 1996, and April 15, 1997, Wight submtted
four clainms to the USPS seeking rei nbursenent for travel expenses
(hereinafter “Form1164”) claimng a total of 114 trips to various
doct ors enconpassi ng nore than 10,000 mles. In April 1997, United

States Postal Inspection Service began investigating Wight in

connection with her fall, and her application for and receipt of
benefits. During the investigation, Wight was videotaped on
several occasions between April 1997 and January 1998. In Apri

and May of 1997, Wight was videotaped noving furniture at Custom
Fabric Uphol stery. In July 1997, Wight was videotaped at a
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physi cal therapy clinic using a cane, and | ater that day at a Knart
store without the use of a cane. Wight enrolled at a fitness
center in Cctober 1997, and frequented the facility through
Decenber 1997.

On February 8, 1999, Wight was convicted in Texas state court
for theft of nedicaid, food stanps, and AFDC (Aid for Famlies with
Dependent Chil dren) benefits. Wight received a two year jail term
for her conviction. The two year termwas subsequentl|y suspended,
and Wight was placed on community supervision for five years.

On July 5, 2000, Wight was indicted in federal court on seven
counts of fraud and making false statenents in violation of 18
US C 88 1001(a)(2) and 1920. A jury convicted Wight on all
seven counts on QOct ober 24, 2000. Follow ng her conviction, Wight
was sentenced to a termof 21 nonths inprisonnent and three years
supervi sed rel ease on each of the seven counts, all counts running
concurrently, paynent of $52,740.43 in restitution, and a $700
speci al assessnent.

Il. STANDARD OF REVI EW

“This Court reviews jury verdicts with great deference and
eval uates the evidence in the light nost favorable to the verdict
and affords the governnent the benefit of all reasonabl e i nferences
and credibility choices.” United States v. M Caul ey, 253 F. 3d 815,
818 (5th Cr. 2001) (internal quotations and citations omtted).
“I'n reviewing a challenge to the sufficiency of the evidence, we
must determ ne whether a rational trier of fact could have found
that the evidence established guilt beyond a reasonable doubt.”
United States v. Barton, 257 F.3d 433, 439 (5th Gr. 2001) (citing
United States v. Mergerson, 4 F.3d 337, 341 (5th Gr. 1993). “If

the evidence viewed in the Iight nost favorable to the prosecution
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gi ves equal or nearly equal circunstantial support to a theory of
guilt and a theory of innocence, a defendant is entitled to a
judgnent of acquittal.” United States v. Brown, 186 F.3d 661, 664
(5th Gr. 1999) (internal quotations omtted) (quoting United
States v. Schuchmann, 84 F.3d 752, 754 (5th Gr. 1996). W review
a district court’s evidentiary rulings in a crimnal case under a
hei ght ened abuse of discretion standard. See United States v.
Bentley-Smth, 2 F.3d 1368, 1377 (5th Cr. 1993) (citation
omtted).
[11. DI SCUSSI ON

On appeal, Wight <clains the evidence supporting her
conviction under all seven counts is insufficient, and that the
district court erred in admtting evidence of her prior conviction
for theft of welfare benefits. Counts One through Six, Count
Seven, and the adm ssion of Wight's prior conviction are each
addressed in turn bel ow.

A. 18 U S.C 8§ 1920 Violations - Counts One Through Six

Count One of the indictnent all eged that Wight falsified Form
CA-1 in violation of 18 U S . C 8§ 1920 by msrepresenting the
ci rcunst ances of her purported injury at the QGak Forest Di spatching
Dock. Counts Two through Five alleged that Wight submtted fal se
clains for reinbursenent for travel expenses (hereinafter *“Form
1164”") in violation of 18 U S.C. 8 1920 by msrepresenting the
nunber of tines she traveled to the doctor’'s office, associated
costs, and her mleage. Count Six alleged that Wight submtted a
false certified declaration of enploynent (hereinafter “Form EN
1032") in violation of 18 U S C. 8§ 1920 in that she falsely
decl ared t hat she had not been enpl oyed, self-enployed, or involved

in any business enterprise for the 15 nonths prior to October 27,
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1997.

Proving that Wight conmtted an offense under 18 U S.C. 8§
1920! requires the government to show that she: 1) nade or used a
fal se statenent or report in connection with the application for or
receipt of conpensation or other benefit or paynent under
Subchapters | or Il of Chapter 81 of Title 5 of the United States
Code; 2) knew the statenent or report to be false, fictitious, or
fraudul ent; and 3) knowingly and willfully falsified, conceal ed, or
covered up the statenent or report. 18 U S.C. 8§ 1920.

Wight contends that the governnent failed to produce any
evi dence pertaining to Count One. Specifically, Wight asserts
that the governnent failed to show that she did not suffer an
injury on July 10, 1995, and that her Form CA-1 contained
materially false, fictitious, and fraudulent statenents. Wi ght
submtted Form CA-1 stating that the “20 | bs. hanper wheel s | ocked
as | was pushing it and threw nme back. | lost ny bal ance off the
curve and fell on the concrete.” The governnent, however,
present ed photographs show ng that there was no curb that Wi ght
could have fallen off of at the OGak Forest facility, but rather a
gentle slope from the building’s foundation to the parking |ot

falling approxi mately four i nches over a span of approximately five

1Section 1920, entitled “False statement or fraud to obtain
Federal enpl oyee’ s conpensation,” states in relevant part:

Whoever knowingly and willfully falsifies, conceals, or covers up
a material fact, or makes a false, fictitious, or fraudulent
statenment or representation, or makes or uses a fal se statenent or
report knowng the sane to contain any false, fictitious, or
fraudul ent statenent or entry in connection with the application
for or receipt of conpensation or other benefit or paynment under
subchapter | or 11l of chapter 81 of title 5, shall be guilty of

perjury.
18 U.S.C. § 1920.



feet. Wight's supervisor, Sheila Applin, testified that she saw
Wight brushing off her pants but did not see her fall. Applin
testified that Wight informed her of the fall but stated that she
was “okay,” and continued working for the remainder of the day.
Applin further testified that upon hearing of the accident she
imedi ately inspected the hanper, and found that the wheels
operated properly. Additional evidence was presented show ng that
the Cak Forest facility used 40 pound hanpers, and did not use 20
pound hanpers as indicated on Wight's Form CA-1

The governnent presented evidence of Wight's autonobile
accident in Novenber of 1994 where she filed an i nsurance claimfor
back injuries. The governnent al so presented evidence of Wight's
aut onobil e accident on July 4, 1995, only six days prior to her
purported fall at the postal facility, and again Wight submtted
an i nsurance claimfor back injuries. Additionally, the governnent
presented testinmony fromDr. Barnes who descri bed Wi ght as having
a history conpatible with lunbar strain but also a good deal of
non- physiologic findings which were probably indicative of an
enoti onal conponent. Finally, Dr. Barnes testified that he
expected Wight to be fully recovered in approxi mately one nonth.

Wi ght mai ntains that the governnent’s evidence was
insufficient to show that the informati on submtted on Forns 1164
was false as alleged in Counts Two through Five. For the tine
period between January 15, 1996, and April 15, 1997, Wi ght
subm tted four Forns 1164 seeking rei nbursenent for toll expenses,
other costs, and mleage for a total of 114 trips traveling nore
than 10,000 mles to various doctors. Jan Tarpley, a United States
Postal Inspector, testified that her investigation and revi ew of
the physician’s records revealed that during the period in

question, 58 of the clainmed trips did not occur, and the m |l eage
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for every visit clainmed by Wight was overstated. Wight argues,
however, that testinony from her doctors reveal ed i nadequacies in
their record keepi ng concerning patient visits in that sone sign-in
sheets were mssing. Wight also argues that Inspector Tarpley’'s
own investigation indicated that she was entitled to $297.09 in
rei nbursenent for visits which were not clained.

We are not persuaded by Wight's argunents regardi ng Counts
Two through Five. Counts Two through Five involve false
representations concerning reinbursenent for costs and ml eage
submtted on Form 1164. Trips which were not reported are not
relevant to a charge under 18 U S. C § 1920. Furt her nor e,
| nspector Tarpley testified that in perform ng her cal cul ati ons on
the nunber of visits Wight nade to the doctor’s office, she was
given credit for a clained visit if the sign-in sheet for that
particul ar day was m ssing.

Wight argues that the governnent failed to produce any
evi dence that she was enpl oyed, self-enployed, or involved in any
busi ness enterprise for the 15 nonths prior to her subm ssion of
Form EN- 1032 on Cctober 27, 1997, as alleged in Count Six. The
gover nnent, however, contends that |Inspector Tarpley’'s video tapes
of Wight nmoving furniture at her husband’s upholstery shop in
April and May of 1997 are evidence of her enploynent within the
time period in question. The governnment further contends that
Wight “repeatedly clainmed to insurance conpanies that she was
gainfully enployed during the 15-nonth period antedating Cctober
27, 1997.”

Al t hough the governnent did present evidence that Wi ght
cl ai med gai nful enploynent to i nsurance conpani es, the cl ai ns nade
by Wight covered the tinme periods from October 1990 to January
1995, and July 5, 1995, to July 28, 1995. These tine periods do
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not fall within the 15 nonth period prior to Wight’'s subm ssion of
Form EN-1032 on Cctober 27, 1997. The video tapes, however,
provide evidence that Wight noved furniture at a place of
busi ness. The jury was entitled to nake the reasonable factua
i nference that she did so for pay. See Denton v. Mrgan, 136 F. 3d
1038, 1044 (5th Gr. 1998) (jury entitled to nmake “reasonable
factual inferences”).

Form CA-1, Forms 1164, and Form EN- 1032 were all submtted in
connection with the application for or receipt of conpensation or
ot her benefits or paynents under Title 5 of the United States Code.
The governnment presented evidence in support of its argunents that
Wight knowingly and wlfully submtted the fornms containing
i nformati on which she knew to be false. Finding the governnment’s
evidence to be credible, the jury determ ned that the governnent
satisfied its burden under 18 U S C § 1920. Viewi ng the
governnent’s evidence in the light nost favorable to the jury’'s
verdi ct, and affordi ng the governnent the benefit of all reasonable
i nferences, we find the evidence sufficient for a reasonable trier
of fact to find guilt beyond a reasonable doubt on Counts One
t hrough Si x.

B. 18 U . S.C. § 1001(a)(2) Violations - Count Seven

Count Seven alleged that Wight made false statenents to a
governnent officer in violation of 18 U.S.C. § 1001(a)(2) when she
told I nspector Tarpley, that she had: 1) done nothing to worsen her
medi cal condition; 2) reported all of her injuries to the USPS on
USPS enpl oynent applications; 3) actually visited a doctor on each
date that she clained reinbursenent for mleage; 4) not worked
since 1995; and 5) never worked at Custom Fabric Uphol stery.
Wight contends that the jury’'s findings of guilt on Count Seven is

i nconsistent with the jury' s findings of guilt on Count One in that
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Wight could not be guilty of making a fal se statenent concerning
the worsening of her nedical condition if she did not actually
suffer an injury as alleged in Count One. Wight also contends
that the governnent failed to show any evidence that she know ngly
made materially false, fictitious, and fraudul ent statenents when
she cl ained that she had not worked since 1995, or ever worked at
Cust om Fabric Uphol stery. Finally, Wight maintains that the
governnent’s evidence was insufficient to show that she know ngly
made materially false, fictitious, and fraudul ent statenents when
she clained that she had actually gone to the doctor on each date
she cl ai ned rei nbursenent for m | eage because sone of the doctor’s
sign-in sheets were m ssing.

Proving the comm ssion of an offense under 18 U S. C 8§
1001(a)(2)? requires the governnent to show that Wight: 1)
knowingly and willfully; 2) made a statenent; 3) to a federa
agency; 4) that was false; 5) and material. 18 U S.C 8§
1001(a)(2); See also United States v. Puente, 982 F.2d 156, 158
(5th Gr. 1993). A statenent is material if it had a natural
tendency to influence the decision of the decision making body to
which it was addressed. See Kungys v. United States, 485, U S
759, 772 (1988). It is not necessary for the governnent to prove

that Wight commtted each act listed in a particular count of the

2Section 1001(a)(2), entitled “Statenments or entries generally,”
st at es:

Except as otherwise provided in this section, whoever, in any
matter within the jurisdiction of the executive, |egislative, or
judicial branch of the Governnent of the United States, know ngly
and wi I I fully makes any materially false, fictitious, or fraudul ent
statenent or representation shall be fined under this title or
i nprisoned not nore than 5 years, or both.

18 U.S.C. 1001(a)(2).
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i ndi ct nent. Rat her, “the verdict stands if the evidence is
sufficient wwth respect to any one of the acts charged.” United
States v. Mann, 161 F.3d 840, 857 (5th CGr. 1998) (citation
omtted).

Count Seven pertains to statenents Wight nade to | nspector
Tarpl ey concerning her eligibility for recei pt of conpensation and
ot her benefits under Title 5 of the United States Code. The first,
second, third, and fifth elenments were satisfied for all acts
contained in Count Seven when Wight gave her statenents to
| nspector Tarpley during their interview. The governnent presented
evidence of the fourth elenent, falsity of the statenents, wth
respect to at least two of the acts alleged in Count Seven.
Specifically, the governnent presented evidence in Wight's own
handwiting where she clainmed enploynment as a receptionist at
Cust om Fabri ¢ Uphol stery on two separate occasi ons. The gover nnent
al so presented evidence that Wight failed to visit a doctor on
each date that she cl ai ned rei nbursenent for ml eage, and that the
m |l eage for each visit was overstated. Therefore, we find the
evidence sufficient for a reasonable trier of fact to find Wi ght
guilty beyond a reasonabl e doubt on Count Seven.

C. Adm ssion of Evidence

Wight argues that the district court erred in admtting
extrinsic evidence under Rule 404(b) of the Federal Rules of
Evi dence for the purpose of show ng |ack of m stake or accident.
Specifically, Wight nmaintains that the testinony regardi ng her
prior conviction in state court for theft of welfare benefits, and
the introduction of a certified copy of the conviction were
irrelevant, unfairly prejudicial, and thus i nadm ssi bl e under Rul es
403 and 404(b) of the Federal Rules of Evidence.
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Under Rul e 403, evidence which is otherw se relevant “nmay be
excluded if its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury, or by consideration of undue delay, waste of tine, or
needl ess presentation of cunul ative evidence.” Feb. R Evib. 403.
Rul e 404(b) reads:

Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in

order to show action in conformty therewith. It
may, however, be adm ssible for other purposes,
such as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or absence
of m stake or accident, provided that upon request
by the accused, the prosecution in a crimnal case
shal | provide reasonable notice in advance of the
trial, or during the trial if the court excuses
pretrial notice on good cause shown, of the
general nature of any such evidence it intends to
i ntroduce at trial

FED. R EviD. 404(b).

The governnment argues that the evidence in question was
adm ssi ble under Rule 404(b) for the purpose of show ng that
Wight’'s subm ssion of various fornms containing false information
was not a mstake or accident. The governnent contends that
Wight’s counsel opened the door for the adm ssion of the evidence
i n her opening statenent when she told the jury:

And what they have to prove to you beyond a
reasonable doubt is that M. Wight had the
specific intent to defraud, not that she filled
out forns sloppily or did it by accident or maybe
she didn’t renenber what day she actually went to
t he doctor since she went so often.

Wight asserts that she rested after the governnent’s case-in-
chief, called no witnesses, and presented no evidence requiring
rebuttal. Wight maintains that she was not raising mstake or

accident as a defense but nerely informng the jury of the
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governnent’s |egal burden at trial. The governnent argues,
however, that Wight placed absence of m stake at issue when she
pl eaded not guilty to Counts One through Seven.

In United States v. Beechum 582 F.2d 898, 911 (5th Cr.
1978), we established a two-part test for determning the
adm ssibility of evidence under Rul e 404(b). “First, the extrinsic
of fense evidence nust be relevant to an issue other than [the]
def endant’ s character. Second, the evidence nust possess probative
val ue that is not substantially outweighed by its undue prejudice
and nust al so neet the other requirenents of Fed. R Evid. 403.”
Bentley-Smth, 2 F.3d at 1377.

Wight pleaded not guilty to all seven counts, and by doing
so, she placed absence of m stake at issue, and thereby satisfied
the first prong of the Beechumtest. See United States v. Al arcon,
216 F. 3d 416, 424 (5th CGr. 2001) (citing United States v. Doggett,
230 F. 3d 160, 167 (5th Cr. 2000). The second prong of the Beechum
test presents a close call. Nevertheless, we are mndful of the
fact that the probative value of an extrinsic offense correl ates
positively with its |likeness to the offense charged. See Beechum
582 F.2d at 915. In light of the district court’s |limting
instructions upon entry of the evidence and at the close of the
case, the defense counsel’s comments in her opening statenent, and
the simlarity between the extrinsic evidence and the offenses
charged in the instant case, we find no abuse of discretion on the
part of the district court in admtting evidence of Wight’s prior

conviction.?®

\\e note that on appeal, Wight asserts that the district court
failed to perform an on-the-record balancing test between the
probative and prejudicial value of the evidence in question.
“Normal |y, the trial court nust explicitly performthis analysis on
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V.  CONCLUSI ON

For the foregoing reasons, we AFFIRM Wight’'s convictions.

the record; however, if the party objecting to the adm ssion fails
to request this analysis, the trial court need not performit on
the record.” Alarcon, 216 F.3d at 424. The record reveals no
request for an on-the-record bal anci ng anal ysi s.
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