IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20080
Summary Cal endar

EDMUND B. HEI M.l CH,
Pl ai ntiff-Appellant,

ver sus

JOHNNY HOLMES, | ndividually,

and as District Attorney for Harris
County; CHARLES ROSENTHAL,

I ndi vidual ly, and as Assistant District
Attorney for Harris County, Texas;
M LTON QJEMAN, HARRI S COUNTY, TEXAS,
c/o Harris County District Attorney;
the STATE OF TEXAS, c/o Secretary of
State; RICARDO MOLI NA, | ndividually,
and as Assistant District Attorney
for Harris County, Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CV- 866

~ Cctober 17, 2001
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *
Edmund B. Heimich is appealing the district court’s order

granting the defendants’ notion for summary judgnent and

dism ssing his civil rights conpl aint based on res judicata.

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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The State of Texas argues that Heimich failed to state in
his notice of appeal that he was appealing the district court’s
order granting the State’s notion to dism ss and, thus, this
court has no jurisdiction to review that order.

Heimich’s notice of appeal indicated that he was appealing
fromthe order granting the defendants’ notion for sunmmary
j udgnent, which was entered subsequent to the order granting the
State’s notion to dismss. It did not reference the separate
order dismssing the State of Texas. Further, Heimich makes no
ot her statenents that indicate that he intends to appeal the
order granting the State’s notion. Thus, this court |acks
jurisdiction to address the district court’s dism ssal of the
State of Texas fromthe proceeding. See Fed. R App. P
3(c)(1)(B); Ingrahamv. United States, 808 F.2d 1075, 1080 (5th

Cr. 1987).

Heimich argues that the district court abused its
discretion in allow ng the defendants to raise a res judicata
of fense in an anmended answer. The district court did not abuse
its discretion in granting the defendants’ notion to anmend their
answer to raise the defense of res judicata. Heinlich was
allowed to respond to the defense, and the interest of justice
was served by allowing the parties to assert that they had
previously successfully defended agai nst the sane clains. See

Sim Inv. Co. Inc. v. Harris County, Tex., 236 F.3d 240, 252 n. 16

(5th Gr. 2000).
Heimich further argues that the district court erred in

granting the defendants’ notion for summary judgnent and
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dism ssing his civil rights conplaints based on res judicata.
Heimich argues that the judgnent in his prior civil rights
action is void because the district court did not have
jurisdiction to address the imunity defenses of the defendants
in that case. He further argues that his instant conpl aint
i nvol ves a different cause of action than his prior conplaint
because it alleges the new fact that his state crim nal
convi ction has been reversed by the state appellate court, an
event that occurred after the dism ssal of his prior conplaint.
Hei mich has not shown that the district court erred in
determning that his instant conplaint is barred by the doctrine
of res judicata. “Res judicata is appropriate if: 1) the parties
to both actions are identical (or at least in privity); 2) the
judgnent in the first action is rendered by a court of conpetent
jurisdiction; 3) the first action concluded with a final judgnment
on the nerits; and 4) the sane claimor cause of action is

involved in both suits.” Ellis v. Anex Life Ins. Co., 211 F. 3d

935, 936 (5th Cir. 2000).

Hei m i ch does not dispute that both his prior and instant
civil rights conplaints alleged violations of his constitutional
rights in connection with his prosecution for theft by the Harris
County District Attorney’s Ofice. He has not denonstrated that
the nmere reversal of his crimnal conviction gave rise to a new
| egal cause of action nor has he shown that the reversal had any
significant effect on the district court’s determnation in his
prior suit that the defendants were immune fromliability. See

Wlson v. Lynaugh, 878 F.2d 848, 851 (5th Cr. 1989).
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Heimich has not chall enged on appeal the district court’s
determ nation that the clains against all of the defendants naned
in the instant case, including those who were not naned in his
prior conplaint, are barred by res judicata. Thus, he has

abandoned any such claimon appeal. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993).

HeimMich's remaining clains are new clainms and argunents
that he failed to make in the district court. Argunents made for
the first tinme on appeal are subject to review for plain error.

See United States v. Calverley, 37 F.3d 160, 162-64 (5th G

1994) (en banc).

Heimich's new clainms or argunents are additional
chal l enges to the district court’s determnation that Heimich's
cl ai ns agai nst the defendants were resolved by his prior civil
rights litigation. Because Heinmlich's new argunents are al
frivol ous, he has not shown that the district court plainly erred
in dismssing his conplaint based on res judicata.

AFFI RVED.



