IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11293
Summary Cal endar

GARY HAMPTCN,
Peti ti oner- Appel | ant,
vVer sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CV-1726-A

Septenmber 24, 2002
Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Gary Hanpton (“Hanpton”), Texas state prisoner #776384,
appeals the district court’s dismssal of his 28 U S C § 2254
petition chal | engi ng hi s convi ction for possessi on of
met hanphet am ne as ti ne-barred. Hanpton argues that the statute of
limtations period should be equitably tolled because due to a

mal function of the prison’s postage scale, his state habeas

application was returned for insufficient postage.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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This court reviews a district court’s decision whether to

apply equitable tolling for abuse of discretion. See Fisher v.

Johnson, 174 F. 3d 710, 713 (5th Gr. 1999). The limtations period
may be equitably tolled, but only in “rare and exceptional

circunstances.” See Felder v. Johnson, 204 F.3d 168, 170-171 (5th

Cr.), cert. denied, 531 U S 1035 (2000). When determ ni ng

whet her the statute of limtations period should be equitably
tolled the prisoner carries the burden of proof. See Phillips v.
Donnel ly, 216 F.3d 508, 511 (5th Cr. 2000), nodified by Phillips

v. Donnelly, 223 F.3d 797 (5th G r. 2000). Hanpton has failed to

establish that heis entitled to equitable tolling because Hanpton
has not shown that his state habeas application was returned on
January 13, 2000, for insufficient postage or that he re-mailed the
application on January 14, 2000, whi ch woul d support his contention
that he re-mailed his state habeas application prior to the
expiration of the limtations period.

Accordingly, the district court’s dismssal of Hanpton's
28 U.S.C. § 2254 petition is AFFI RVED

Hanpton’s notion to supplenent the record on appeal is

DENI ED.



