IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-11280

JANI S A STALCUP

Plaintiff - Appellant
V.

COMVUNI CATI ON WORKERS OF AMERI CA, LOCAL 6203

Def endant - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas
(5:00-Cv-221)

June 13, 2002
Before KING Chief Judge, PARKER, Crcuit Judge, and ELLI SON,
District Judge.”’
PER CURI AM **
In federal district court, Plaintiff-Appellant Janis A

Stal cup asserted a claimof disability discrimnation pursuant to

District Judge of the Southern District of Texas,
sitting by designation.

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



the Americans with Disabilities Act of 1990, 42 U. S.C. 8 12101 et
seq. (1994). Stalcup appeals fromthe district court’s grant of
summary judgnent in favor of Defendant-Appell ee the Comrunication
Wor kers of Anerica. For the follow ng reasons, we AFFIRMthe
judgnent of the district court.
| . Factual and Procedural History

Janis A Stal cup began her enploynment with Sout hwestern Bel
Tel ephone Conpany (“SWB”) in July 1977. During her enpl oynent
wth SWB, Stalcup was a nenber of the Comruni cati on Wrkers of
Anmerica (“CWM"), the collective bargaining representative for SWB
enpl oyees. Over the course of her enploynent, Stal cup suffered
froma condition known as Miultiple Chem cal Sensitivity.
According to Stalcup, this condition led to chronic sinusitis,
upper respiratory infections, sinus headaches, m graines,
sei zures, difficulty sleeping, chronic diarrhea, and col on
spasns. These nedical problens caused Stal cup to be absent from
work on many occasions. On July 9, 1993, Stal cup was term nated
fromher job as a supplies attendant because of unsatisfactory
at t endance.

Stal cup all eges that her attendance probl ens and eventual

termnation were caused, at least in part, by CWA's
di scrimnatory behavior. Specifically, Stalcup asserts that CWA
engaged in discrimnation prohibited by the Americans with

Disabilities Act of 1990 (the “ADA’) by refusing to file, appeal,



or arbitrate Stalcup’s grievances claimng disability
discrimnation, by refusing to secure favorabl e acconmbdati ons
for Stal cup under the ADA, and by failing to discipline CWA
menbers regarding discrimnatory acts against Stal cup. Stal cup
filed charges of disability discrimnation with the Equal
Enpl oynent Qpportunity Comm ssion (the “EEOC’) agai nst both SVB
and CWA.  Stalcup received a letter fromthe EEOCC, dated April 7,
2000, informng her of her right to sue CWA. Stalcup filed suit
against CM in federal district court on July 7, 2000.! CWA
moved for summary judgnent on April 16, 2001, and the district
court granted sunmary judgnent in favor of CWA on Septenber 4,
2001. The district court concluded that Stalcup failed to
denonstrate that she is a “qualified individual with a
disability” under the ADA and, in the alternative, failed to
establish a prima facie case of disability discrimnation by CWA
Stalcup tinely appealed to this court.
1. Summary Judgnent Standard of Review
We review a grant of summary judgnent de novo, applying the

sane standards as the district court. Chaney v. New Ol eans Pub.

Facility Mgnt., Inc., 179 F.3d 164, 167 (5th Cr. 1999). Sunmary

judgnent is proper when “there is no genuine issue as to any

material fact and [] the noving party is entitled to a judgnment

1 Stalcup sued SWB in a separate lawsuit filed in
Septenber 1995. That suit eventually settled. A third-party
conplaint filed in this case by CWA agai nst SWB was voluntarily
di sm ssed on March 26, 2001.



as a matter of law” Feb. R CQv. P. 56(c). W view the evidence

in alight nost favorable to the non-novant. Colenman v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th CGr. 1997). However,

if the noving party presents sufficient evidence to support
summary judgnent, the non-novant nust go beyond the pl eadi ngs and
cone forward with specific facts indicating a genuine issue for

trial in order to avoid sunmary judgnent. Celotex Corp. v.

Catrett, 477 U. S. 317, 324 (1986).
I11. Stalcup’s ADA C ai m Agai nst CWA

The ADA prohibits discrimnation by a “covered entity”
against “a qualified individual with a disability because of the
disability of such individual in regard to job application
procedures, the hiring, advancenent, or discharge of enpl oyees,
enpl oyee conpensation, job training, and other terns, conditions,
and privileges of enploynent.” 42 U S. C. 8§ 12112(a). A “covered
entity” includes a “labor organization.” 1d. at § 12111(2). The
parties do not dispute that the expansive discrimnation clains
all eged by Stalcup fall wthin the purview of the ADA because
they relate to “job application procedures, the hiring,
advancenent, or discharge of enpl oyees, enpl oyee conpensation,
job training, and other terns, conditions, and privil eges of
enploynent.” In response to Stalcup’s clains, CM argues that
the district court was correct in concluding: (1) that Stalcup is

not a “qualified individual with a disability” under the ADA and



(2) that, even if Stalcup is a “qualified individual with a
disability,” she fails to establish a prim facie case of
disability discrimnation

A. El enents of a Prima Facie Case of Discrimnation by a
Uni on

Nei ther this court nor any of our sister courts of appeals
has specified the elenents of a prima facie case for
discrimnation by a union in the context of the ADA. However, we
have previously recognized that Title VII of the Cvil Rights Act
of 1964 (“Title VI1”) and the ADA are simlar in their |anguage,

pur poses, and renedial structures.? Flowers v. S. Red’

Physician Servs. Inc., 247 F.3d 229, 234 (5th Gr. 2001).

Because of this simlarity, we regularly borrow fromTitle VII

jurisprudence when anal yzing ADA clains. See, e.q., id. at 234-

35; MIler v. Pub. Storage Mynt., Inc., 121 F.3d 215, 218 (5th

Cr. 1997); Buchanan v. Gty of San Antonio, 85 F.3d 196, 200

2 Title VIl provides that it is unlawful for an enpl oyer:
(1) to fail or refuse to hire or to discharge
any individual, or otherw se to discrimnate
agai nst any individual with respect to his
conpensation, terns, conditions, or
privileges of enploynent, because of such
i ndividual’s race, color, religion, sex, or
national origin; or
(2) tolimt, segregate, or classify his
enpl oyees or applicants for enploynent in any
way whi ch woul d deprive or tend to deprive
any i ndividual of enploynent opportunities or
ot herwi se adversely affect his status as an
enpl oyee, because of such individual's race,
color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a) (1994).



(5th Gr. 1996); Daigle v. Liberty Life Ins. Co., 70 F.3d 394,

396 (5th Gr. 1995). Thus, we nowturn to Title VI
jurisprudence for assistance in determning the elenents of
Stalcup’s prima facie case.

The Seventh Circuit, in Bugg v. International Union of

Allied Industrial Wrkers of Anerica, Local 507, 674 F.2d 595

(7th Gr. 1982), first articulated the elenents of a prim facie
case of discrimnation by a union. Under Bugg, a plaintiff
establishes a prima facie case against a union by showi ng: “(1)
that the [enployer] commtted a violation of the collective
bargai ni ng agreenent with respect to the plaintiff; (2) that the
[union] permtted that breach to go unrepaired, thus breaching
its own duty of fair representation; and (3) that there was sone
i ndication that the [union’s] actions were notivated by raci al
aninus.” 1d. at 598 n.5. In analyzing Stalcup’s prim facie
case of discrimnation, the district court in this case applied
t he Bugg el enents.

Stal cup argues that, instead of analyzing her prinma facie
case under the Bugg elenents, the district court should have
| ooked for guidance fromthe Suprene Court’s opinion in Goodnan

v. Lukens Steel Co., 482 U. S. 656 (1987). |In Goodnan, African-

Aneri can enpl oyees asserted racial discrimnation clains under
Title VII against their union. [|d. at 658-59. The enpl oyees

argued that the union discrimnated agai nst them by repeatedly
failing to include assertions of racial discrimnation in

6



grievances filed with their enployer. 1d. at 666. The Court
concluded that “[a] union which intentionally avoids asserting
discrimnation clains, either so as not to antagoni ze the

enpl oyer and thus inprove its chances of success on other issues,
or in deference to the perceived desires of its white nenbership,
is liable under [Title VII].” [d. at 669 (internal citations and
quotations omtted). In comng to this conclusion, the Court
noted that the enployees’ clains of disparate treatnent required
a showing of intentional discrimnation. 1d. at 668-69.

Stal cup argues that her case is factually anal ogous to
Goodnan because CWA intentionally avoi ded asserting her
grievances just as the union in Goodnan refused to assert the
grievances of its African Anmerican nenbers. Stalcup further
argues that a showing of intentional discrimnation is sufficient
under Goodman to establish CWA's ADA violation. Stal cup
mai ntains that she is not required to show a breach of the
col l ective bargai ning agreenent, a breach of the duty of fair
representation, or aninus in order to establish a prim facie
case of discrimnation against CM. For purposes of this appeal
only, we assune that Stalcup is correct. W assune that Stal cup
can establish an ADA violation with evidence of intentional

di scrimnation and that she need not establish a breach of the



col l ective bargai ning agreenent, a breach of the duty of fair
representation, or aninus.?

In order to establish intentional discrimnation, Stalcup
may produce direct evidence of discrimnation or nmay utilize the

framewor k established by McDonnell Douglas Corp. v. Geen, 411

U S 792 (1973), to raise an inference of discrimnation.

Daigle, 70 F.3d at 396. In the ADA context, under the MDonnel
Dougl as framewor k, when asserting an ADA cl ai m agai nst an

enpl oyer, a plaintiff can establish a prim facie case of

di scrimnation by showing that: (1) she suffers froma
disability; (2) she is qualified for the job; (3) she was subject
to an adverse enploynent action; and (4) she was treated |ess

favorably than non-di sabl ed enpl oyees. 1d. It is well-

% In Vaca v. Sipes, 386 U S. 171 (1967), the Suprene Court
establi shed the paraneters of the duty of fair representation.
The Court explained that a breach of the duty of fair
representation “occurs only when a union’s conduct toward a
menber of the collective bargaining unit is arbitrary,
discrimnatory, or in bad faith.” 1d. at 190. Gven this
definition of a breach of the duty of fair representation, there
is not nuch difference between the Bugg and Goodnan st andards.
Once a Title VII plaintiff establishes intentional discrimnation
by a union — either with direct evidence or by using the burden-
shifting framework of McDonnell Douglas — the plaintiff also
i nherently establishes a breach of the union’s duty of fair
representation. See Causey v. Ford Motor Co., 516 F.2d 416, 425
n.12 (5th CGr. 1975) (observing that “[t]he fair representation
duty under the [Labor Managenent Rel ations Act], as enunerated in
Vaca, overlaps with the Title VII protection, and the Vaca
standards (proscribing arbitrary, discrimnatory, and bad faith
conduct) apply in Title VII cases.”) (internal citations and
quotations omtted). Thus, the real effect of our assunption in
this case is to excuse Stal cup fromestablishing a breach of the
col |l ective bargai ni ng agreenent and ani nus.
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established that prima facie elenents are not set in stone but,
rather, can be formulated to fit the circunstances of a

particul ar case. MDonnell Douglas, 411 U S. at 802 n.13; see

also LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 448 n.3 (5th

Cir. 1996) (noting that “[t]he elenents of a plaintiff’s prima
facie case necessarily vary according to the facts of the case
and the nature of the clainf). The prima facie elenents of an
ADA claim as outlined by this court in Daigle, can be easily
mani pul ated to fit the contours of Stalcup’s discrimnation claim
agai nst CWA. Therefore, even assumng that Stalcup is not
required to establish a breach of the collective bargaining
agreenent, a breach of the duty of fair representation, or aninus
to prevail, Stalcup nust still establish that: (1) she suffers
froma disability; (2) she was subject to an adverse union
action; and (3) she was treated | ess favorably than non-di sabl ed

enpl oyees.* See Al exander v. Local 496, Laborers’ Int’l Union of

N. Am, 177 F.3d 394, 402-03 (6th Gr. 1999) (requiring the

4 The second Daigle elenent, whether the plaintiff is
qualified for the job, is irrelevant in this case because Stal cup
is asserting discrimnation in the context of the grievance
process. Stalcup is entitled to a non-discrimnatory grievance
process regardless of her job qualifications. However, it is
certainly conceivable that sone clains of union discrimnation
woul d require a showing of job qualification to establish a prinma
facie case. For exanple, a prima facie case of discrimnation by
a union based on the union’s failure to recomend the plaintiff
for a pronotion mght require a showng that the plaintiff is
qualified for the pronotion.



plaintiff to denonstrate simlar elenments in order to establish a
prima facie case of discrimnation by a union).

B. Did Stal cup Establish a Prima Faci e Case of
Di scrimnati on by CM?

Accepting arguendo that Stal cup is disabled, we neverthel ess
conclude that Stalcup did not establish a prima facie case of
di scrimnation by CM because Stal cup has not established by a
preponderance of the evidence that CM treated her | ess favorably
t han non-di sabl ed enpl oyees. Stalcup’s evidence shows that CWA
did not fully pursue all of Stalcup’s conplaints. Although CM\A
pursued sone of Stalcup’'s conplaints with formal grievances, CWA
addressed other conplaints with informal grievances or inform
meetings with SWB managenent. Viewing the evidence in a |ight
nost favorable to Stal cup, CWA apparently decided not to pursue
wth SWB sone of Stalcup’s conplaints at all. However, nothing
in the record suggests that CWA's handling of Stal cup’s
conplaints was different than its handling of conplaints from
non-di sabl ed enpl oyees.

In Vaca, the Court enphasized the inportance of a union’s
power “to settle the majority of grievances short of the costlier
and nore tine-consum ng steps” of the grievance process. 386
U S. at 192. The evidence in the record shows that CWA addressed
each of Stal cup’s docunented conplaints in sonme manner, even if
it ultimtely decided not to submt each one to the higher steps

of the grievance process or to arbitration. |In answer to

10



Stal cup’s many conplaints, CWM successfully pronpted SWB to

i npl ement a nunber of workpl ace accommobdati ons whi ch eased

Stal cup’s disconfort. For exanple, SWB designated a snoke-free,
fragrance-free vehicle for Stalcup’s use, installed a ventilation
systemin the snoking | ounge, noved the enpl oyee refrigerator out
of the snoking | ounge, and prohibited enpl oyees from bringi ng
non- necessary fragrance sources into the workplace. At Stalcup’s
request, CWA al so di scussed with managenent SWB' s by- passi ng of
Stal cup for the position of Qperator, a position for which

Stal cup was qualified and was the senior applicant. CWA secured
SWB's agreenent to offer the position to Stal cup, who
subsequently refused to accept the position.

Furthernmore, CMA filed formal grievances regarding Stal cup’s
final suspension and termnation from SWB. CWA processed those
grievances through all the steps of the grievance process,
argui ng at each step that SWB had acted too harshly in
termnating Stalcup. |In the grievance neetings, CM urged SWB to
provide Stalcup with the renmedi es she sought, including
reinstatenent after term nation, correction of her attendance
records, inproved indoor air quality, unlimted access to
restroons, a transfer to another departnent, and a conpensatory
lunmp sumsettlenent or disability pension. No evidence in the
record suggests that CWA exerts greater efforts for non-disabl ed
enpl oyees than it did for Stalcup. Stalcup’s subjective belief
of discrimnation is not sufficient to warrant judicial relief.

11



Bauer v. Albemarle Corp., 169 F.3d 962, 967 (5th Cr. 1999).

Thus, we conclude that Stalcup fails to denonstrate by a
preponderance of the evidence that CM treated her | ess favorably
t han non-di sabl ed enpl oyees. Because Stalcup’s prim facie case
of disability discrimnation fails on this ground, we need not
consi der whether Stal cup has denonstrated the other elenents of a
prima facie case of discrimnation by a union.
| V. Concl usion

For the foregoing reasons, we find that the district court
properly granted sunmary judgnment for CM. The district court
correctly concluded that Stalcup has failed to establish her
prima facie case of disability discrimnation. Accordingly, we

AFFIRM the district court’s judgnent in favor of CWA
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