IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11226
Summary Cal endar

EDDI E DEAN KELLY,
Peti ti oner- Appel | ant,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:99-CV-635-Y

August 27, 2002
Before H G3d NBOTHAM DAVIS and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Eddi e Dean Kelly, a Texas prisoner (# 761045), appeals from
the district court’s denial of his 28 U S.C. § 2254 habeas cor pus
petition. Kelly challenges his 1996 guilty-plea conviction of
three counts of the aggravated sexual assault of his nine-year-
ol d stepdaughter and the 60-year prison terminposed by a jury
followng a sentencing trial. On February 22, 2002, this court
granted Kelly a COA “on the issue whether Kelly’ s counsel was

ineffective for failing to object in the presence of the jury to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the State’ s inproper questions concerning a doctor’s opinions
that were not in evidence and to request a curative instruction
that the jury disregard the questions and opinions.”

Kelly contends that, on direct appeal, the Texas Court of
Appeal s i nproperly addressed and rejected the above claim He

argues, inter alia, that the state appellate court inproperly

“specul ated” that trial counsel’s actions were based on
reasonable trial strategy and that the court failed to consider

the prejudice prong of the Strickland v. Washington, 466 U S. 668

(1984), standard for addressing ineffective-assistance clai ns.

To prevail on an ineffective-assistance claim a petitioner
must establish both that his counsel’s performance was deficient
and that he was prejudiced by the deficient perfornmance.
Strickland, 466 U.S. at 687. “Judicial scrutiny of counsel's
performance must be highly deferential.” 1d. at 689. Contrary
to Kelly’ s inplication, “the defendant nust overcone the

presunption that, under the circunstances, the challenged action

‘m ght be considered sound trial strategy.’” 1d. (citation

omtted) (enphasis added). Kelly has not established that the
state appellate court’s conclusion that counsel’s conduct m ght
have been based on “reasonable trial strategy” was contrary to,

or an unreasonabl e application of, the Strickl and

deficient-performance standard. See 28 U . S.C. § 2254(d);
Wllianms v. Taylor, 529 U S. 362, 412-13 (2000).

Kelly also has failed to denonstrate that he was prejudi ced
by any error of counsel. It is true that his trial attorney’s

failure to raise a tinely objection and to request a curative
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instruction allowed the prosecution to nmake inproper references
to the results of a doctor’s opinion that had not been introduced

into evidence. See Ramrez v. State, 815 S.W2d 636, 651 (Tex.

Crim App. 1991). Kelly has not established a reasonabl e
probability that the result of the proceedi ng woul d have been
different in the absence of such inproper references.
Strickland, 466 U S. at 694.

The judgnent of the district court is AFFI RMED



