IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11222
Summary Cal endar

CECI L DON VI NEYARD,
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:01-Cv-173

~ November 7, 2002

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

We granted a certificate of appealability to Cecil Don
Vi neyard, Texas prisoner no. 931998, on the issue whether
Vineyard’s reliance on his attorney’s all eged representations as
to the status of his case is sufficient to warrant equitable
tolling. Vineyard was tw ce convicted of possession of child

por nography arising out of a single transaction; the habeas

application now at issue pertains to the second conviction,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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identified in the record as “#6614.” The state appellate court
overturned the conviction on double jeopardy grounds because

Vi neyard had al ready been convicted in the prior case based on
materials seized during the sane search as in the present case.

Vineyard v. State, 913 S . W2d 731 (Tex. App. 1995), rev’'d, 958

S.W2d 834, 836 (Tex. Crim App. 1998) (en banc). The Texas
Court of Crimnal Appeals reinstated the conviction, holding that

t he subsequent prosecution was not double jeopardy. Vineyard v.

State, 958 S.W2d 834, 836-40 (Tex. Crim App. 1998) (en banc).
On remand, the Texas court of appeals rejected Vineyard' s
remai ni ng appellate argunents and affirmed the conviction in an
unpubl i shed opinion. The Court of Crimnal Appeals refused
Vineyard’s petition for discretionary review (“PDR’) on Decenber
9, 1998. In June 4 2000, about 18 nmonths after the PDR was
denied, and well after the expiration of the one-year limtation
period, Vineyard was arrested and returned to prison after having
been paroled on the earlier conviction and freed on an appeal
bond with respect to the conviction now at issue.

Vi neyard contends that his 28 U S.C. 8§ 2254 petition should
not have been dism ssed as untinely because his retained counsel,
Lance Hall, deliberately or negligently failed to inform himthat
the Court of Crimnal Appeals had denied Vineyard' s PDR, thus
m sl eading Vineyard as to the starting tinme of the limtations
period of 28 U. S.C. § 2244. Vineyard al so contends that Hal

msled himto believe that Hall was preparing a 28 U S.C. § 2254
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petition. See 28 U S. C. 8§ 2244(d)(1)(A) (providing one-year
limtation period). In dismssing Vineyard s pro se habeas
application as tine-barred, the district court concluded w thout
expl anation that no conditions existed for equitable tolling.

An attorney’s m srepresentati ons may be grounds for

equitable tolling. See United States v. Wnn, 292 F.3d 226, 230

(5th Gr. 2002). In Wnn, we remanded the case because the
district court did not conduct a hearing or make factual
findings, and the question was “sufficiently close to warrant
remand for factual findings as to the factual basis for Wnn's
all egations and the reasonabl eness of Wnn’s reliance o[n] his
attorney’s representations and advice.” |d. at 230.

Vi neyard has asserted under penalty of perjury that on
specific dates during the limtation period he was deliberately
or negligently msinforned by Hall that his PDR was still pending
in the Court of Crimnal Appeals. Vineyard also presented
affidavit and docunentary evidence that Hall continued to m sl ead
Vi neyard and his sister into believing that Hall was going to
file a federal habeas petition, thus further delaying Vineyard’ s
pro se filing. Vineyard contends that he was not aware of the
PDR s denial until he was arrested and returned to prison after
the limtation period had expired. He contends that he did not
know the actual date of the PDR s denial until the respondent
sought dism ssal of the present habeas application in the

district court. This msinformation or |ack of information
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all egedly caused Vineyard to m scal cul ate the begi nning of the
limtation period as having begun when he was arrested instead of
a year and a half earlier. He filed his federal habeas
application wthin a year of his arrest and shortly before he
believed the limtations period was to expire.

Vi neyard has nmade a colorable claimthat he is entitled to
equitable tolling under Wnn. Because the district court in
Vi neyard’s case, |ike the court in Wnn, conducted no hearing and
made no factual findings, and because the record before this
court indicates that the issue is a close one, should Vineyard
substantiate his allegations, we VACATE the district court’s
di sm ssal and REMAND the case for further findings of fact
relevant to Hall’s alleged m srepresentations and the
reasonabl eness of Vineyard s reliance upon themwth regard to
equitable tolling of the one-year I[imtation period.

Vi neyard has filed a notion that we construe as a notion to
suppl enent the record on appeal. The respondent has filed a
motion to strike sone of Vineyard' s exhibits on grounds that they
are outside the record on appeal. |In light of our remand for
further fact-finding by the district court, we DENY both notions
while noting that we did not consider the challenged exhibits in
reachi ng our deci sion.

JUDGVENT VACATED, CASE REMANDED;, ALL MOTI ONS DENI ED



