IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11152
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JERRY LEE THOWPSON
al so known as “Chi ef”,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:01-CR-10-ALL-C
© August 21, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Jerry Lee Thonpson appeal s his conviction for possession
wth intent to distribute less than five grans of crack cocai ne
within 1,000 feet of a playground and ai ding and abetting. He
argues that the court should presune that the district court was
not aware that it had the authority to depart dowward fromthe

gui del i ne sentencing range because the district court did not

directly address the factors that Thonpson asserts warrant a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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departure in his case. He argues that his |ack of sophistication
and education, poor background, age, and poor health are factors
that warranted the departure.

Al t hough the district court did not specifically state the
reasons why it was denying Thonpson’s notion for departure, there
is nothing in the record to suggest that the district court
m st akenly believed that it could not depart downward. The
district court’s statenents at sentencing and in its witten
j udgnent and the sentence inposed in the mddle of the guideline
sentencing range reflect its determnation that Thonpson’s
extensive past crimnal history warranted the application of the
Career O fender provisions and the inposition of the increased
sentence. The record reflects that the district court determ ned
that a departure was not warranted under the facts of the case.

See United States v. Brace, 145 F. 3d 247, 263 (5th Gr. 1998)(en

banc) .

Because there is no indication in the record that the
district court believed that it |lacked the authority to depart
downward, the appeal is DI SM SSED for |ack of jurisdiction to
review the district court’s denial of Thonpson’s departure

request. See United States v. D Marco, 46 F.3d 476, 477-78 (5th

Gir. 1995).

APPEAL DI SM SSED



