IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11119
Summary Cal endar

AHVAD CARDELL HOUSTON
Pl ai ntiff-Appellant,
ver sus

MOLLEE WESTFALL, Prosecutor:;
SCOTT W SCH, Judge,

Def endant ’ s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:01-CV-466-A

Decenber 12, 2001
Bef ore DAVI S, BENAVI DES and STEWART, Circuit Judges.

PER CURI AM *

Ahmad Cardell Houston appeals the district court’s di sm ssal
W t hout prejudice of his 42 U S.C. 8 1983 conpl aint, which the
district court construed as an application for habeas relief
pursuant to 28 U.S.C. § 2254. Houston filed his conpl ai nt
agai nst a state prosecutor and judge, alleging that they violated
his constitutional right to a speedy trial.

Al t hough at the tine he filed his conplaint Houston was a

pretrial detainee in the Tarrant County Jail, the record

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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i ndicates that he was released fromcustody at the tine he filed
his notice of appeal. Accordingly, Houston is not entitled to

habeas reli ef. See Dickerson v. Louisiana, 816 F.2d 220, 224

(5th Gr. 1987)("to be eligible for habeas relief, a petitioner
must be ‘in custody’ ”).

Because the state record has not been included in the record
on appeal, this court cannot evaluate the current status of
Houston’ s case or determ ne whether a speedy trial violation has
occurred. Accordingly, we affirmthe district court’s dism ssal
on the alternate ground that Houston has failed to establish a

claimunder 42 U. S.C. 8 1983. See Sojourner T v. Edwards, 974

F.2d 27, 30 (5th Gir. 1992).
AFFI RVED.



