IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11117

UNI TED STATES OF AMERI CA
Plaintiff - Appellee

V.
ROBERT LAKE, al so known as Robert

Dashaun Lake
Def endant - Appel | ant

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:01-CR-45-1-A
 July 12, 2002
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
PER CURI AM *

Robert Lake pleaded guilty to conspiracy to fraudulently use
identities in violation of 18 U . S.C. 88 371 and 1028. He appeal s
the district court’s four-level wupward departure from the
sentenci ng guideline’ s range. Lake asserts that the district court
failed to conply with FED. R CRIM P. 32 because it did not provide
notice that it was going to depart upward based on its finding that

the loss calculation did not fully take into account the |oss of

the victinms because there was no loss information from many of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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t hem He al so contends that the district court did not provide
notice that it was going to consider his role in the offense as a
basis for an upward departure. Lake argues that the district court
erred in departing upward on both of these grounds and al so on the
ground that his prior convictions had not deterred him from
commtting the present offense.

Lake’s assertions that the district court: 1) failed to
provi de reasonable notice pursuant to FED. R CRM P. 32 of its
intention to depart upward from the sentencing guidelines based
upon Lake’'s role in the offense; and 2) inproperly relied upon
Lake’s role in the offense as a basis for an upward departure from
the sentencing guidelines are without nerit. The district court
did not depart upward on the basis of Lake's role in the offense.
The district court articulated its reasons for sentencing Lake and
di sm ssed himfromthe sentencing hearing. Before conmenti ng about
one of Lake's co-defendant’s role in the offense, the district
court stated; “[FJromthis point forward, of course, the hearingis
not to affect . . . M. Lake.” R 3, 74-75. The district court’s
statenment to a co-defendant that the co-defendant woul d not receive
a four-level upward departure but would only receive a three-|evel
upward departure does not inply that Lake s sentence was based on
his role in the offense. Accordingly, notice was not required.

Lake’s contention that the district court failed to provide
proper notice of its intention to depart upward based upon its

finding that the loss calculation did not fully account for the
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|loss of the victins fails. Based upon the Presentence Report’s
(“PSR’) statenent that the victimloss informati on was not conpl ete
and the court’s order requesting additional information regarding
nmonet ary and non-nonetary | osses and informng the parties that it
was considering whether to depart upward based upon U S S G
§ 2F1.1 & 8 5K2.0 due to the loss determnation not fully
reflecting the seriousness of the offense conduct, Lake was
adequately notified of the possible grounds for an upward

departure. See Burns v. United States, 501 U S 129, 138-39

(1991); United States v. Mlton, 147 F.3d 414, 420-21 (1998).

G ven the uncontested statement in the PSR that the victim
| oss information was inconplete, as well as the Iimted nunber of
responses regarding non-nonetary |osses, the district court’s
determ nation that the anmount of |oss as cal cul ated under U S. S. G
8§ 2F1.1 did not adequately reflect the |l oss of the victins was not
unr easonabl e. Therefore, the district court did not abuse its
discretion in considering this factor in departing upward fromthe

sentencing guidelines. See United States v. Dadi, 235 F.3d 945,

953 (5th Cr. 2000), cert. denied, 532 U S. 1072 (2001); MIlton

147 F. 3d at 421.

Departures regarding a defendant’s recidivism are generally
addressed pursuant to U S S.G 8§ 4A1.3, which relates to the
adequacy of a defendant’s crimnal history category. This does not
precl ude, however, an upward departure based upon recidivi smunder

US S G § 5K2.0. United States v. MDowell, 109 F.3d 214, 218
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(5th Gr. 1997). Even assum ng, arguendo, that the district court
inproperly considered Lake's past crimnal conduct and the
I'i kel i hood of his conmtting other crines in departing upward under
US S G 8 5K2.0, we find that any such error was harm ess. The
primary basis for the district court’s departure related to the
non-nonetary | osses of the victins, and the court clearly indicated

its intention to inpose at |least the 41-nonth sentence that Lake

received. See Wllianms v. United States, 503 U. S. 193, 203 (1992).
Therefore, Lake's sentence is AFFI RVED



