IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11027
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LARRY A. ROBERTS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:01-CR-125-ALL-L

 April 11, 2002
Before SM TH, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *
Larry A Roberts ("Roberts") appeals the sentence inposed
followng his guilty-plea conviction for possession of child

por nography.”™ Roberts contends that the district court abused

its discretion in denying his notion for a downward departure on

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" The CGovernnent argues that Roberts validly waived his
right to appeal his sentence in his plea agreenent. However, the
appel l ate record does not include a copy of the rearrai gnnent
transcript, and therefore the record is inadequate to review
whet her Roberts' appeal waiver was knowi ng and voluntary and the
appeal waiver will not be enforced. See FED. R CRM P.

11(c)(6); United States v. Robinson, 187 F.3d 516, 517 (5th Cr.
1999) .
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the ground of dimnished nental capacity. The district court
sentenced Roberts to 27 nonths' inprisonnent, the | owest sentence
under the applicable guideline sentencing range, but determ ned
that a downward departure was not warranted because, after
considering the testinony of Roberts' psychiatrist, the court
found that Roberts was not suffering fromdi m ni shed nenta
capacity.

This court has jurisdiction to review a district court’s
deci sion not to depart fromthe sentencing guidelines only if the
court’s refusal was based on a violation of the law. United

States v. Brace, 145 F.3d 247, 263 (5th Cr. 1998)(en banc); see

also United States v. D Marco, 46 F.3d 476, 477-78 (5th Cr

1995). This court lacks jurisdiction if the refusal was prem sed
on a determnation that a departure was not warranted under the
facts of the case. Brace, 145 F. 3d at 263. The district court
recogni zed its authority to depart downward but determ ned that a
downwar d departure was not warranted based on the facts of the
case. See id. Therefore, this court lacks jurisdiction to
review the district court’s denial of Roberts' notion for a

downward departure. See D Marco, 46 F.3d at 477.
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