IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10981

Summary Cal endar

FRANK JOHN STANCEL,
Pl ai ntiff-Appellant,

ver sus
FETTERLY & GORDON PA; GARY J. GORDON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(00- CV- 1509)

Sept enber 20, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Frank John Stangel appeals the dism ssal of his conplaint
agai nst Fetterly & Gordon and Gary Gordon as ti ne-barred. He argues
that the district court shoul d have applied equitable tolling based
upon Appellees’ failure to return records froma previous | awsuit.
We affirm

W reject Stangel’s argunent that the |imtations period

shoul d have been equitably tolled based upon Fetterly & Gordon’s

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



alleged failure to return certain records. W apply equitable
tolling only in rare and exceptional circunstances,! and the party
who i nvokes equitable tolling bears the burden of proof.? Stangel
failed to cite any legal authority supporting his argunent and did
not explain why the failure to return certain records prevented him
fromfiling this conplaint wwthin the limtations period. Al though
we liberally construe briefs of pro se litigants, pro se parties
still must brief the issues.?® |Indeed, Stangel’s conplaint indicates
that he was aware of sufficient facts to know that his causes of
action against Appellees accrued in Decenber 1991 when Gordon
W thdrew fromrepresenting him

Stangel also argues that the district court erred in relying
on extrinsic evidence inruling on the notion to dism ss and should
have applied Rule 56 of the Federal Rules of Cvil Procedure. The
district court’s determnation that the action was barred by the
applicable Iimtations period was based on the facts alleged in
Stangel’s conplaint, and Stangel has failed to show that the
district court considered extrinsic evidence in reaching its
deci si on.

W also reject Stangel’s argunent that the district court

erred in dismssing his case prior to issuing a scheduling order

! Teemac v. Henderson, 298 F.3d 452, 457 (5th Cir. 2002).
2 1d.

3 Castro Ronmero v. Becken, 256 F.3d 349, 354 n.2 (5th Cr
2001) (quoting Grant v. Cuellar, 59 F.3d 523, 524 (5th Cr. 1995)).



and denying his notion for nediation. The district court has
discretion to control its docket by deciding an issue that was
di spositive of the case before reaching any other issues,* and it
did not abuse its discretion here.

For the first tinme on appeal, Stangel argues that the district
court erred in allowng Linda Coffee, one of his attorneys in the
district court, to represent him despite being suspended by the
Texas Bar Association. An appellant nay not raise a newissue for
the first time on appeal.?®

Stangel "s notion for permssiontofile areply brief appendi x
i s GRANTED.

AFFI RVED.

4 Mari nechance Shi pping, Ltd. v. Sebastian, 143 F.3d 216, 218
(5th Gr. 1998).

> Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th
Cr. 1999).



