IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10961
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAVES W LLI E DUKE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:93-CR-28-2-D
 February 26, 2002
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

Janes Wl lie Duke, federal prisoner # 24193-077, appeals the
dism ssal of his “Petition for Wit of Habeas Corpus or Coram
Nobis Alternative Extraordinary Wits pursuant to the All Wits
Act.” Duke argues that he may chall enge his conviction through
the AIl Wits Act, 28 U S.C. § 2241, and the savings cl ause of
28 U. S.C. § 2255. Duke’s notion to file a reply brief out of
time is GRANTED

Because Duke is collaterally attacking the legality of his

conviction and sentence, the controlling statute is 28 U S. C

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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§ 2255. See Reyes-Requena v. United States, 243 F.3d 893, 901

(5th Gr. 2001). Duke has not shown that the 28 U S.C. § 2255
remedy is inadequate or ineffective because neither a prior
unsuccessful notion nor the inability to neet the requirenent for
bringing a successive notion nmakes 28 U. S. C. § 2255 i nadequate or

ineffective. Tolliver v. Dobre, 211 F.3d 876, 878 (5th G

2000) .

Duke’ s argunent that his petition may be heard under the

savings clause of 28 U S.C. § 2255 based on Jones v. United
States, 526 U. S. 227 (1999), and Apprendi v. New Jersey, 530 U. S.

466 (2000), also fails. Even if Jones and Apprendi could be
applied retroactively, Duke’ s indictnment was not defective within
t he nmeani ng of Jones, and he has denonstrated no Apprendi
violation. See Jones, 526 U S. at 251-52; Apprendi, 530 U S. at
490. The judgnent of the district court is AFFI RVED

MOTI ON GRANTED.  AFFI RVED.



