IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10921

OLADI PO A. KALE,
Peti ti oner- Appel | ant,

ver sus
UNI TED STATES | MM GRATI ON AND NATURALI ZATI ON SERVI CE,

NEBRASKA SERVI CE CENTER,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(No. 01-Cv-225)

May 10, 2002

Bef ore DUHE, DeMOSS and CLEMENT, CGircuit Judges.
PER CURI AM *

Appel lant O adi po Kale appeals from the district court’s
di sm ssal of his petition for mandanus, decl aratory, and i njunctive
relief for lack of federal subject matter jurisdiction. W agree
that jurisdiction is |acking over Kale's request for mandanus, but
di sagree that we are divested of jurisdiction over the federal
clains for which Kale seeks declaratory and injunctive relief.
Nevert hel ess, we conclude that other grounds justify the district

court’s summary di sm ssal of those clains, and therefore we affirm

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



.  FACTS AND PROCEEDI NGS

On July 20, 2000, Kale’'s forner enpl oyer, Hyundai
Sem conductor Anerica (“Hyundai”), filed an application wth
| mm gration and Naturalization Service (“INS’) for a change of
Kale’s nonimm grant status.! The INS denied Hyundai’'s request on
the ground that Kale was not eligible for a change of status
because his previous inmgration status had already expired. See
8 CF.R § 248.1(b). Thereafter, Kale noved to reopen or
reconsider the denial, but the INS declined to reconsider its
decision on the ground that Kale did not have standing as he was
not an “affected party” as defined in 8 CF.R 88 103.5(a)(1)(i)
and 103.3(a)(1)(iii)(B)

Appearing pro se and proceeding in forma pauperis, Kale filed
this suit against the INS, seeking judicial reviewof its decision
not to reconsider the denial of change of status. In his
conplaint, Kale asserts that the INS s denial of his notion for
reconsi deration constituted an error of Ilaw or an abuse of
discretion in that the agency had msinterpreted its own
regul ations, specifically 8 CFR 88§ 103.5(a)(1)(i) and
103.3(a) (1) (iii)(B). Further, he contends that the INS s failure
to follow its regulations in denying his notion resulted in a

violation of his due process and equal protection rights. Kal e

! Kal e previously had a nonimmgrant visa with B-1 status,
meani ng he was tenporarily visiting the United States for
busi ness, but sought to be reclassified as noni mmgrant H 1B
whi ch woul d authorize himto work in a specialty occupation and
to earn a salary. See 8 U S.C. § 1101(a)(15).

2



clains an entitlenent to relief in the nature of mandanus as well
as declaratory and injunctive relief.

Before service on the INS, the magistrate judge screened
Kal e’ s conplaint and, citing | ack of subject matter jurisdiction,
reconmmended that it be dismssed pursuant to 28 US C 8§
1915(e) (2)(B) (i). Agreeing, the district court adopted the
magi strate judge’ s reconmmendati on and ent ered j udgnent accordi ngly.
Thi s appeal foll owed.

1. DI SCUSSI ON
A.  Standard of Review
W review the district court’s dismssal for lack of

jurisdiction de novo. Hager v. NationsBank N. A, 167 F. 3d 245, 247

(5th Cr. 1999). The district court dism ssed Kale' s conplaint
pursuant to 28 U S.C. 8§ 1915(e)(2)(B)(i), which authorizes the
dismssal of an in forma pauperis conplaint that the court
determnes to be frivolous. A conplaint is frivolous if it “lacks

an arguabl e basis either inlawor in fact.” Neitzke v. WIllians,

490 U. S. 319, 325 (1989); Hickey v. lrving Indep. Sch. Dist., 976

F.2d 980, 981 n.2 (5th Gr. 1992).

As an initial matter, we note our agreenent with the district
court that the Adm nistrative Procedure Act, 5 U S.C § 702, does
not, in itself, confer subject matter jurisdiction on the federal

courts. See CGalifano v. Sanders, 430 U. S. 99, 107 (1977). The

sane is true with regard to the Decl aratory Judgnent Act, 28 U S. C
88 2201-2202, and Federal Rules of G vil Procedure 57 and 65; an

i ndependent jurisdictional basis nust be present before a claimfor



declaratory and injunctive relief can be entertained. See, e.q.

Schilling v. Rogers, 363 U S. 666, 667 (1960). Accordi ngly, we

turn to the question whet her the i ndependent bases for jurisdiction
asserted by Kale provide arguable support for the exercise of
jurisdiction.
B. Jurisdiction Under the Mandanus Act

We first consider Kale s contention that the Mandanus Act, 28
U S C § 1361, supplies jurisdiction here. The Mandanus Act vests
district courts with original jurisdiction over “any action in the
nature of mandamus to conpel an officer or enployee of the United
States or any agency thereof to perform a duty owed to the
plaintiff.” An extraordinary renedy, mandanus is avail able only
where the plaintiff has a “clear and certain” right to relief.

Dunn- McCanpbel|l Royalty Interest, Inc. v. National Park Serv., 112

F.3d 1283, 1288 (5th CGr. 1997); dddings v. Chandler, 979 F.2d

1104, 1108 (5th Cr. 1992). In addition, for mandamus to issue,
t he defendant nust owe a duty “so plainly prescribed as to be free
from doubt” — that 1is, a duty inposed by statute or the
Constitution — to perform a specific, nondiscretionary act.
G ddi ngs, 979 F.2d at 1108.

In this case, there is no arguable basis for the exercise of
mandanmus jurisdiction. First, Kale has no clear right to relief
because he | acks standing to nove for reconsideration. Under the
appl i cabl e regul ati ons, standing to nove to reopen or reconsider is

given only to an “affected party,” which is defined as “the person

or entity with | egal standing in a proceeding. It does not include



t he beneficiary of a visa  petition.” 8 CFR 8
103.3(a) (1) (i1i)(B). Hyundai was the party recognized to have
standing in the underlying proceedi ng to change the classification
of Kale’s nonimmgrant visa to H1B; Kale was not a party to the
original request for an adjustnent of status. Although Kale nay be
regarded as the beneficiary of Hyundai’s petition, such a
beneficiary is not recognized as an “affected party” under the
pl ain terns of the governing regulation. Accordingly, we find that
the INS properly determned that Kale |acked standing under its
regul ati ons.

Second, even if Kale could be considered to have standing to
seek reconsideration as an “affected party,” he would not be

entitled to reconsideration in any event. The regulations clearly

provide that no appeal lies fromthe denial of an application for
a change of nonimm grant classification. 1d. 8 248.3(g). Thus,
for this reason as well, Kale lacks a clear right to relief.

Finally, mandamus is unavail able as Kale does not seek the
performance of a mnisterial, nondiscretionary act. The applicable
regulations clearly vest the appropriate INS official wth
di scretion in deciding whether to reconsider or reopen a matter:
8 CF.R 8§ 103.5(a)(1)(i) provides that, upon a notion to reopen or
reconsider, the official “may, for proper cause shown, reopen the
proceedi ng or reconsider the prior decision.” Mndanus cannot be
used to conpel the performance of such a purely discretionary act.
Therefore, it is patently clear that there is no arguable basis

supporting the exercise of mandanus jurisdiction. The district



court properly held that 28 US C 8§ 1361 does not convey
jurisdiction here.
C. Federal Question Jurisdiction

W now turn to the question whether federal courts possess
jurisdiction to grant Kale injunctive and declaratory relief with
regard to his clainms under the APA and his due process and equal
protection clains. The district court concluded that it |acked
subject matter jurisdiction over Kale's clains for injunctive and
declaratory relief because judicial review was barred by 8 U S. C
§ 1252(g). We disagree.

Under 8 U.S.C. §8 1252(g), “no court shall have jurisdictionto
hear any cause or claimby or on behalf of an alien arising from
the decision or action by the Attorney Ceneral to comrence
proceedi ngs, adjudicate cases, or execute renoval orders against
any alien under this chapter.” The district court considered the
application for adjustnent of status to be an application for
adjudication of an immgration claim and thus found that the

statute divested it of jurisdiction. However, in Reno v. Anerican-

Arab Anti-Discrimnation Commttee, 525 U S. 471, 482 (1999), the

Suprene Court narrowy construed 8 U.S.C. 8§ 1252(g), stating that
it does not cover “the universe of deportation clains” but applies
only to “three discrete events along the road to deportation.” For

purposes of this case, Anerican-Arab instructs that the three

jurisdiction-stripping events listed in the statute —the deci sions
to commence proceedings, to adjudicate cases, and to execute

renmoval orders — represent “the initiation or prosecution of



various stages in the deportation process.” Id. at 483. The
applicability of 8§ 1252(g) in this case is thus doubtful because
there is no indication in the record that the actions taken by the
INS were part of deportation proceedings; indeed, there is no
i ndi cation that deportation proceedi ngs have been initiated agai nst
Kale. The nere fact that deportation proceedings mght |ater be
initiated agai nst Kal e does not bring this case within narrow reach
of 8§ 1252(9).

Nei ther does 8 U.S.C. 8 1252(a)(2)(B)(ii) strip the court of
jurisdiction to consider Kale' s federal clains. That statute
insulates from judicial review any “decision or action of the
Attorney Ceneral the authority for which is specified under this
subchapter to be in the discretion of the Attorney General.” Kale
seeks review of the INS s denial of his request to reconsider its
ruling as to Kale's eligibility for a status change.? Although
that decision is a discretionary one, 8 CF.R 8§ 103.5(a)(1) (i),
there is no provision in the relevant subchapter that vests the
Attorney General with such discretionary authority. Accordingly,
we decline to hold that 8 1252(a)(2)(B)(ii) deprives the district

court of jurisdiction to consider the denial of a notion to reopen.

2 Curiously, if Kale were challenging the INS s underlying
decision —its denial of Hyundai’s request to change Kale’'s
noni nm grant visa status —the statute would bar the exercise of
federal jurisdiction here: 8 U S C 8§ 1258, which is within the
subchapter, | eaves the decision to change a nonimm grant’s status
to the discretion of the district court and therefore such
deci sions are not subject to judicial review under §
1252(a)(2)(B)(ii). See Prado v. Reno, 198 F.3d 286, 291 (1st
Cir. 1999) (discussing this scenario).
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Al though the district court erroneously dismssed Kale's
federal clains for Jlack of subject matter jurisdiction, we
neverthel ess conclude that its dism ssal of Kale's conplaint was

justified on other grounds. See Bickford v. International Speedway

Corp., 654 F.2d 1028, 1031 (5th Cr. Unit B Aug. 1981) (stating
that a di sm ssal nay be upheld on alternative grounds). Kale's APA
claimas well as his constitutional clains are based solely upon
his allegation that the INS either msinterpreted or failed to
followits regulations relative to standing. But because we have
found that the INS properly applied the governing regulations,
there is no arguable basis inlawfor Kale' s remaining clains. The
district court properly dism ssed Kale s conplaint.
[11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

is AFFIRMED, al beit on alternative grounds.



