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Bef ore ALDI SERT", DAVI S, and PARKER, Circuit Judges.
PER CURI AM **

This case involves a $284, 770 tax assessnent under 20 U.S.C
8§ 6672 against Beverly Frey, a forner corporate officer of

Pi npoi nt Communi cations. The IRS issued the assessnent for

“Circuit Judge of the Third Circuit Court of Appeals,
sitting by designation.

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47. 4.



failing to pay the enpl oynent taxes wi thheld fromthe wages of
Pi npoi nt enpl oyees. Frey paid $100 of the assessnent and brought
suit against the United States for a refund of that $100. The
governnent filed a counterclaimfor the unpaid bal ance of the
assessnent. The district court granted summary judgnent for the
governnent. Frey now appeals this decision.

Q her m nor issues are involved. However, our principal
task is to decide whether the district court erred in determning
that--as a taxpayer--Frey was a “responsi bl e person” under 8§

6672.1

| .
Patrick Brom ey was Pinpoint’s primary investor, CEOQ and
Chai rman of the Board. According to Frey, Bronl ey was the
dom nant figure in the corporation, controlling all financial

matters. Only Brom ey allegedly had the authority to decide

Title 20 U.S.C. § 6672 provides in relevant part:

(a) General Rule. Any person required to collect,
truthfully account for, and pay over any tax inposed by
this title who willfully fails to collect such tax, or
truthfully accounts for and pay over such tax, or
willfully attenpts in any manner to evade or defeat any
such tax or the paynent thereof, shall, in addition to
ot her penalties provided by law, be liable to a penalty
equal to the total anobunt of the tax evaded, or not

coll ected, or not accounted for and paid over.

(b) defines “person” to include “an officer or enployee
of a corporation . . . who as such officer, enployee or
menber is under a duty to performthe act in respect of
whi ch the violation occurs.”
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whet her suppliers would be paid, when taxes would be paid, and
how much those tax paynents woul d be.

During the third and fourth quarters of 1995, Pi npoint
failed to pay the governnent taxes it had withheld fromits
enpl oyees’ wages during the third and fourth quarters of 1995,
totaling $284,870.31. By August 1996, Pinpoint had filed for
bankrupt cy under Chapter Seven, and had begun to |iquidate. The
overdue taxes, incidentally, renmained unpaid.

On February 18, 1999, the IRS made a $284, 780 assessnent
agai nst the taxpayer under 8 6672 for the unpaid w thhol di ngs
during the third and fourth quarters of 1995. The IRS sent Frey
notice of the assessnent and a demand for paynent. The notice
and the demand was sent to Frey’s correct address, though it
m sstated her social security nunber.?

Frey paid $100 of the assessnent and brought this suit for a
refund. The governnent counterclainmed for the unpaid bal ance of
the assessnent and also filed a third party conpl ai nt agai nst
Bromey for his failure to pay the enpl oynent taxes pursuant to 8

6672. Bronl ey and the governnent reached a settlenent in the

W reject Frey's argunent that she did not receive proper
noti ce because the notice and demand | etter she received
m sstated her social security nunber. Code 8§ 6303(a) requires
the notice to state the amobunt of the assessnent and demand
paynment. Here, the notice and demand letter was sent to both the
correct person and the correct address. Additionally, it
properly stated the anmount of the assessnent agai nst Appell ant
and demanded paynent from her.



amount of $158,000, to be paid by Broni ey.?

Sections 6672 and 6671(b) inpose personal liability for the
anount of the taxes due upon those officers and agents of the
enpl oyer who are “responsible” for failing to pay and who act
“Wllfully” in failing to pay. Wether an individual is a
“responsi bl e person” is essentially a question for the fact-

finder. Barnett v. I.R S., 988 F.2d 1449 (5th Cr. 1993).

The crux of the inquiry involves determ ning whether the
i ndi vidual had the “effective power” or “actual authority or
ability” to pay the taxes. 1d. W have heretofore set forth six
factors to be considered in determ ning whether a person has the

“effective power” to pay taxes. Logal v. U S., 195 F. 3d 229, 232

(5th Gr. 1999). Those six factors analyze whether the
individual: (1) is an officer or nmenber of the board of
directors; (2) owns a substantial anobunt of stock in the conpany;
(3) manages the day-to-day operations of the business; (4) has
the authority to hire or fire enployees; (5) makes decisions as
to the di sbursenment of funds and paynent of creditors; and (6)
possesses the authority to sign conpany checks. [|d.

I n applying these factors we have held that all responsible
persons--not sinply the nost responsible person--are liable for

unpai d taxes. Morgan v. U S., 937 F.2d 281, 284 (5th Cr. 1991).

2There is no dispute that Frey will be entitled to a credit
for the anmpbunt collected from Bron ey.
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A person with a duty to pay taxes cannot absol ve hersel f of
liability nmerely because a superior instructed her not to pay
t axes, or because the supervisor threatened to fire her if she

paid the taxes. Howard v. U S., 711 F.2d 729, 734-735 (5th Cr

1983); Gustin v. U S., 876 F.2d 485, 491-492 (5th Gr. 1989);

Morgan, 937 F.2d at 284. A person will be held to be responsible
even if he does not have final authority to determne which bills
are paid, so long as he has “significant control over

di sbursenents.” Raba v. U S., 977 F.2d 941 (5th Cr. 1992).

As Treasurer/ Secretary, Frey was an officer of the
corporation. She managed the day-to-day accounting operations of
the business. This included dealing with independent auditors,
payi ng enpl oynent taxes, signing payroll checks, and preparing
financial statenments for the Board of Directors. She
participated in the hiring decisions in the accounting
departnent. The evidence indicates that she had the authority to
aut hori ze purchases for the accounting departnent up to $5, 000.

In one case, Frey authorized the issuance of a several
hundred thousand dol | ar purchase order. Under precedent set
forth in Baba, Frey need not have had final authority to
determ ne which bills were paid, so long as she had significant
control over the disbursenents. Frey had the authority to sign
checks up to $10,000 on her own, and the authority to sign checks
above that anount with a co-signer.

Distilled to its essence, Frey’s primary argunent is that
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Brom ey had nore authority than she to insure that taxes were
paid; Brom ey told her not to pay the delinquent taxes; and she
did not have final control over which creditors to pay.

To be sure, this case has given us a nonent of pause. It is
uncontradi cted that Brom ey ordered Frey not to pay these taxes
and to instead pay creditors. Cearly, dictates of equity favor
her position. Nevertheless, we are faced with a |itany of

control ling and unanbi guous cases such as Mdrgan, Howard, Qustin

and Raba. These cases provide us with no wiggle roomto allow
this question--whether Frey was a responsi bl e person under 8§
6672--t0 be sent to a fact finder. On the basis of supporting
data filed with the sunmary judgnent notion, we hold that she is

a responsi bl e person under 8§ 6672.

.

We now address the question of whether Frey--a responsible
person--also acted wllfully. Under 8 6672, willfulness entails
a voluntary, conscious, and intentional act. It does not require
a bad notive or evil intent. A responsible person’ s decision not
to pay w thhol ding taxes does not cease to be wllful because the
person is ordered by another not to pay. Morgan, 937 F.2d at

285-286; see also Howard, 711 F.2d at 736 (“A considered deci sion

not to fulfill one’s obligation to pay the taxes owed, evidenced

by paynents nmade to other creditors in the know edge that the



taxes are due, is all that is required to establish

W || ful ness.”)

We concl ude, therefore, that the district court did not err
inruling in favor of the governnent.

We have considered all contentions presented by the parties
and conclude that no further discussion is necessary.

The judgnent of the district court is affirned.



