IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10847
Summary Cal endar

ROY WAYNE TRAYLOR,
Pl ai ntiff-Appellee,

ver sus

CI TY OF DALLAS; ET AL.,
Def endant s,

KARL H. GUENTHER, MARK LANG
Rl CARDO SI NYARD,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CV-2812-M

February 25, 2002

Bef ore GARWOOD, BARKSDALE and DeMOSS, Circuit Judges.
PER CURI AM ~

Karl H Guenther, Mark Lang, and Ricardo Sinyard seek review
of the district court’s denial of their sunmmary judgnent notion on

the issues of qualified and official inmmunity.

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



The district court found, obviously based on plaintiff’s
affidavit, that genuine issues of material fact precluded it from
granting summary judgnent to the individual defendants on the fal se
arrest and, except as to appellant Sinyard, excessive force clains.
Based on our review of the record, we are unable to concl ude that
this determnation, so far as it involves appell ants Guent her and
Lang, was likely based on an erroneous determ nation of what
all eged facts were material (as opposed to genuinely di sputed), and
hence we lack jurisdiction of the present interlocutory appeal of
Guent her and Lang. See, e.g., Bazan v. Hidalgo County, 246 F.3d
481, 490-93 (5th Gr. 2001).!

As to appellant Sinyard, the district court dismssed the

Wth respect to the false arrest claim GGuenther and Lang do
not argue on appeal, and did not argue below, that they had
qualified imunity for arresting plaintiff for assaulting Sinyard
even if, as the facts stated in plaintiff’s affidavit could
indicate, no simlarly situated reasonable officer could have
concl uded that there was probabl e cause to believe such an assault
occurred, because the summary judgnent evidence shows that a
reasonabl e of fi cer could have i n any event concl uded t hat there was
probabl e cause to arrest plaintiff for interfering wth Sinyard’' s
performance of his official duties by trying to renove the noose
from the dog’'s neck, even if plaintiff never assault Sinyard.
Not hing i n our action herein of itself precludes such an issue from
being raised at trial on the nerits (or in a renewed notion for
summary judgnent, if allowed by the district court).

Nor does our action herein of itself preclude judgnent as a
matter of |aw for Guenther and/or Lang on qualified immunity on a
fuller devel opnment of the facts (which mght, for exanple, arise
fromtestinony of plaintiff).

As appellants’ reliance on Tex. CGv. Proc. and Rem Code 8§
101. 106, this was not raised below. W also note that plaintiff’s
state law clains against the Gty of Dallas were only dism ssed
W t hout prej udice.



excessive force claim stating “Plaintiff has not alleged that
Sinyard used any force against him” However, it is also the case
that plaintiff did not allege that Sinyard arrested him?2 so
Sinyard was entitled to qualified immunity on any claimfor false
arrest. We accordingly nodify the trial court’s judgnent to
di sm ss any claimagainst Sinyard for false arrest, as well as for
excessive force and malicious prosecution.

For the reasons stated, the appeal of Guenther and Lang is
di sm ssed for want of an appeal able order; as to Sinyard s appeal,
the district court’s order is nodified so as to dismss any fal se
arrest claim against him as well as any excessive force or
mal i ci ous prosecution claim

APPEAL DI SM SSED as to Guent her and Lang;

ORDER MODI FI ED as to Sinyard.

2Plaintiff’s Second Amended Oiginal Conplaint, his final
pl eading, alleged in this respect (f 10) only that “Plaintiff was
arrested by Defendants Guenther and Lang”.
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