IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10772
Summary Cal endar

JOSEPH STEWART, 111,
Pl ai ntiff-Appellant,
ver sus
THE STATE OF TEXAS; WARDEN TREON;
Rl CHARD WATHEN, Warden, Allred Unit;
NO FI RST NAME MOONEYHAM NO FI RST NAME MUNQZ, DR
NO FI RST NAME DI DLO, DR
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 7:01-CV-78-R
Cct ober 17, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *
| T IS ORDERED that Texas state prisoner # 602302 Joseph

Stewart’s application for |eave to appeal in forma pauperis (IFP)

is DENI ED, because the appeal |acks arguable nerit and is

therefore frivolous. See Baugh v. Taylor, 117 F. 3d 197, 202 (5th

Cir. 1997). Because the appeal is frivolous, IT IS FURTHER
ORDERED t hat the appeal is DISMSSED. See 5th CGr. R 42. 2.

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-10772
-2 -

There is no arguable nerit to Stewart’s contention that he
had the right to file a federal crimnal conplaint against the

State of Texas and sone of its prison officials. See, e.qg., Bass

v. Angler Sportsman Society v. United States Steel Corp., 324
F. Supp. 412, 415 (S.D. Ala.), aff’'d, 447 F.2d 1304 (5th Cr.
1971); Smth v. United States, 375 F.2d 243, 246-48 (5th Cr.
1967) .

The district court did not err by treating Stewart’s
pl eading as a 42 U.S.C. 8§ 1983 civil rights conplaint as
frivol ous and by not sua sponte granting himleave to anend it.
See 28 U.S.C. 8§ 1915A(b)(1); Denton v. Hernandez, 504 U.S. 25, 33
(1992).

The dism ssal of Stewart’s conplaint as frivolous and the
di sm ssal of this appeal as frivolous each counts as a “strike”

for the purposes of 28 U S.C. § 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 387-88 (5th Cr. 1996). W note that

Stewart has at | east one other strike against him See Stewart

v. Scott, No. G95-15 (S.D. Tex. Cct. 31, 1996). By accumnul ating
three strikes, Stewart is BARRED from proceeding in fornma
pauperis in any subsequent civil action or appeal filed while he
is incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(9).

| T IS FURTHER ORDERED that Stewart’s notions for appoi nt nent
of counsel and oral argunent are DEN ED

MOTI ONS DENI ED;, APPEAL DI SM SSED;, 28 U.S.C. § 1915(g) BAR
| NVOKED.



