IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10735
Conf er ence Cal endar

BOBBY CGENE BURGHART,
Pl ai ntiff-Appellant,
ver sus

WAYNE SCOTT, Director, Executive Director TDCI;

SANDY LANSFORD, Director’s Review Conm ttee Coordi nator;
LI NDA R SHORT, Admi nistrative Tech. 111; KARAN A. SWAN
Adm ni strative Tech. |; PAVELA J. LOAE, Cerk |11
PATRICCA M PARKS, Cerk Ill; IRENE POLENDO, Cerk I11;
UNKNOWN DEFENDANTS, Members of TDCJ Director’s Revi ew
Comm ttee serving on commttee from9/4/99 and

conti nui ng forward,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:00-CV-38

Decenber 12, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

Bobby Gene Burghart, Texas prisoner # 778465, appeals the
district court’s dismssal of his 42 U S.C. § 1983 conpl aint as
frivolous and for failure to state a clai mupon which relief can
be granted. Burghart reasserts his clains that the prison’s nail
room personnel enployed a “discrimnatory” censorship practice,

in violation of his First Arendnent rights, and that the prison’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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policy of destroying pages that have been clipped from censored
magazi nes w thout giving himthe opportunity to send the pages to
an outside location violates his Fifth and Fourteenth Amendnent
rights to due process.

As the magi strate judge and district court properly
determ ned, Burghart’s argunent that his constitutional rights
were viol ated because prison officials allowed himto receive
certain magazi nes containing pictures of wonen engaging in
honmosexual activity but then censored others for the sane conduct

is foreclosed by our decision in Thonpson v. Patteson, 985 F.2d

202 (5th Gr. 1993). Burghart does not argue that Thonpson is
i napposite.

As to Burghart’s due process argunent, the magi strate judge
correctly noted that the prison’s rules allow an inmate the
opportunity to send an entire censored publication out of the
facility at his expense. Burghart does not denonstrate how his
due process argunent has any nerit in light of the prison’s
rules. Furthernore, assum ng that Burghart could allege a due
process claimfor the deprivation of his property, a
postdeprivation tort cause of action in state law is sufficient

to satisfy the requirenents of due process. Mirphy v. Collins,

26 F.3d 541, 543 (5th Cr. 1994). Texas has adequate
post deprivation renedies for the confiscation of prisoner
property, such as a tort action for conversion. |d. at 543.

For the first tinme on appeal, Burghart contends that his due
process rights were viol ated because he was not allowed to appeal

a censorship decision due to the fact that another inmate
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previ ously had appeal ed the decision to the Director’s Review
Comm ttee, which upheld the decision. Because Burghart did not
raise this claimin the district court, we will not review it on

appeal. See Leverette v. lLouisville Ladder Co., 183 F.3d 339,

342 (5th Gir. 1999), cert. denied, 528 U.S. 1138 (2000).

Burghart has failed to address his claimthat he should be
afforded a | evel of review beyond the Director’s Review
Commttee. Therefore, this issue is deened abandoned. Yohey v.
Collins, 985 F.2d 222, 225 (5th Gr. 1993).

This appeal is without arguable nerit and is frivolous. See

Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). Because

the appeal is frivolous, it is DISMSSED. See 5th CGr. R 42. 2.
The dism ssal of this appeal and the district court’s dism ssal
of Burghart’s conplaint each count as a “strike” for purposes of

28 U S.C. 8 1915(g). See Adepegba v. Hanmmons, 103 F. 3d 383,

387-88 (5th Gr. 1996). Burghart therefore has two “strikes”
under 28 U. S.C. 8 1915(g). W caution Burghart that once he

accunul ates three strikes, he may not proceed in fornma pauperis

in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. § 1915(g).

Burghart al so requests appoi nt nent of counsel on appeal. He
has failed to show that his case invol ves exceptiona

circunstances requiring appointnent. See U ner v. Chancellor,

691 F.2d 209, 212 (5th Gr. 1982). Consequently, his notion is
DENI ED
APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED; MOTI ON DENI ED.



