IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10702
Summary Cal endar

ANDRE LEROY GARRETT,

Pl ai ntiff-Appellant,
ver sus
C. A RAINES, Assistant Warden, Mddleton Unit; JERRY BETCHER
Captain, Mddleton Unit; J. MOORE, Counsel Substitute, M ddleton
Unit; NO FI RST NAME PERSONS, Sergeant, M ddleton Unit; STATE OF
TEXAS, Chapl ai n Departnent of Texas Departnment of Crim nal
Justi ce,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:00-Cv-195

 April 18, 2002
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *
Andre Leroy Garrett, Texas prisoner # 829874, appeals from
the dismssal as frivolous of his civil-rights conplaint under 42
US C 8§ 1983. Garrett argues that the magistrate judge erred in
the followi ng respects: (1) not providing a questionnaire prior

to his Spears! hearing, (2) overlooking his constitutional

rights, (3) not conducting a de novo review of the record once an

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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obj ection was presented due to di sputes about the record; (4) not
providing a tape of the Spears hearing or a transcript thereof,
(5) failing to give notice that Garrett’s conpl ai nt woul d be

di sm ssed as frivolous, (6) not allowng Garrett to anmend his
conplaint to state a clai munder the Religious Freedom
Restoration Act (RFRA), (7) failing to authenticate the record,
and (8) ruling that his clains were frivolous without full review
of all essential facts.

After a thorough review of the record, including the
transcript of Garrett’s Spears hearing, we have determ ned that
the magi strate judge did not abuse her discretion in dismssing
as frivolous Garrett’s claimthat he was the victimof a
conspiracy to obstruct the appeal of his disciplinary conviction.

See G ovanni v. Lynn, 48 F.3d 908, 911, 913 and n.7 (5th G

1995). Moreover, Garrett’s allegations of a conspiracy are
nmerely concl usional and hence insufficient to support his action

under 42 U. S. C. § 1983. See Wl son v. Budney, 876 F.2d 957, 958

(5th Gr. 1992). As to Garrett’s clainms concerning alleged
violations of his religious freedons, we are unable to discern an
argunent that the magi strate judge’s dism ssal of the clains was
an abuse of discretion. |If an appellant fails to make argunents

in his brief, they are deened abandoned. See Yohey v. Collins,

985 F. 2d 222, 224-25 (5th Gr. 1993). Although pro se briefs are
afforded a |iberal construction, even pro se litigants nust brief
argunents in order to preserve them See id. at 225.

It was not error for the magi strate judge court to rely

solely on a Spears hearing, see Berry v. Brady, 192 F.3d 504, 507
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(5th Gr. 1992), and Garrett has not shown that the nagistrate
judge failed to provide a sufficient opportunity for Garrett to

devel op his clains adequately. See Eason v. Thaler, 14 F.3d 8, 9

(5th Gr. 1994). Nor was there any requirenent that the district

court conduct a de novo review, or indeed any review what soever,

as Garrett consented to adjudication of his action by the

magi strate judge pursuant to 28 U S.C. 8 636(c). Garrett has
failed to show prejudice as a result of the |ack of notice that
his conpl aint would be dism ssed, as his antici pated RFRA cl aim

woul d have been frivol ous. See City of Boerne v. Flores, 521

U.S. 507, 533-36 (1997)(holding that RFRA is unconstitutional as

applied to the states). Garrett does not argue that the

magi strate judge’s denial of his notion for a tape or transcri pt

of the Spears hearing affected his ability to prosecute his

action, and given the frivolous nature of his clains, we are

convinced that Garrett has not been prejudi ced on appeal.
Garrett’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.

R 42.2. The dism ssal of this appeal as frivolous counts as a
“strike” for purposes of 28 U S.C. 8§ 1915(g), as does the

magi strate judge’'s dismssal of Garrett’s conplaint as frivol ous.

See Adepegba v. Hammons, 103 F.3d 383, 385-87 (5th Gr. 1996).

Garrett therefore has two “strikes” under 28 U S.C. § 1915(q).
Garrett is warned that if he accunul ates three “strikes” pursuant

to 28 U S.C. 8§ 1915(g), he may not proceed in forma pauperis in

any civil action or appeal filed while he is incarcerated or
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detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. 8§ 1915(g).
DI SM SSED; SANCTI ONS WARNI NG | SSUED.



