IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10697
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

JERRY LEE THOWPSON
al so known as Chi ef,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:92-CR-7-C
February 21, 2002
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Jerry Lee Thonpson appeals the five-year term of
i npri sonnment inposed follow ng the revocation of his supervised
release. He conplains that his original sentence, inposed under
21 U S. C 8§ 841(b)(1)(B), is unconstitutional and should not have
been used in calculating his sentence foll ow ng revocati on.
Thonpson argues that his original sentence is invalid

because 21 U . S.C. 8§ 841(b) was rendered facially unconstitutional

by Apprendi v. New Jersey, 530 U S. 466, 490 (2000). Thonpson

argues that he should have been sentenced under the nore | enient
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terms of 21 U S.C. 8 841(b)(1)(C. Thonpson did not challenge
his original sentence based on the constitutionality of 21 U S. C
8 841(b), either by direct appeal or collateral review He may
not do so on appeal fromthe revocation of supervised rel ease.

See United States v. Mody, 277 F.3d 719, 720-21 (5th Gr. 2001).

Thonpson further argues that his original sentence is
invalid because it was enhanced based on his prior felony drug
conviction. Thonpson contends that the sentence viol ates
Apprendi because the fact of his prior conviction was an el enent
of the offense that should have been charged in his indictnent.

Thonpson’s argunent is forecl osed by A nendarez-Torres v. United

States, 523 U. S. 224, 235-47 (1998), which held that a prior
conviction need not be treated as an el enent of the offense.

Apprendi did not overrule Al nendarez-Torres. Apprendi, 530 U S

at 489-90. This court nmust foll ow Al nendarez-Torres “unl ess and

until the Suprenme Court itself determnes to overrule it.”

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000)

(internal quotation marks and citation omtted), cert. denied,

531 U. S. 1202 (2001).

In lieu of filing an appellee’s brief, the Governnent has
filed a notion asking us to dismss this appeal or, in the
alternative, to summarily affirmthe district court’s judgnent.
The Governnent’s notion to dismss is DENIED. The notion for a
summary affirmance is GRANTED. The judgnent of the district
court is AFFIRVED. The Governnent need not file an appellee’s
brief.

MOTI ON TO DI SM SS DENI ED; MOTI ON FOR SUMVARY AFFI RMANCE
GRANTED; AFFI RVED



