IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10673
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CENE | RVI NG GARLAND, Jr.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CR-197-1-H
 June 3, 2002
Before JOLLY, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Cene Garl and appeal s his conviction of 120 counts of fraud
and noney | aundering. He argues that 1) the Governnent
constructively anended the indictnent when it introduced at trial
a new theory of fraud not alleged in the indictnent and 2) there

was insufficient evidence that his noney-I|aundering of fenses

affected interstate commerce and the noney-| aundering statutes

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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are unconstitutional because they are not sufficiently related to
interstate commerce.

Unli ke the cases relied upon by Garland and contrary to his
description of the indictnent, the allegations of fraud in the
i ndi ctment covered Garland s selling of annuities that were not
actually annuities. The evidence of such fraud did not anend the

i ndi ct nent. See Stirone v. United States, 361 U S. 212, 215-18

(1960); United States v. Minoz, 150 F.3d 401, 417 (5th Gr.

1998). Furthernore, a review of the record reveals that Garl and
was convicted not for alleged deception with the selling of the
annuities but for the pilfering of the noney used by investors to
buy the annuities. Garland’ s argunent that his convictions were
based upon a new theory of fraud not alleged in the indictnent is
without nmerit. Garland’ s challenge to the sufficiency of the

evi dence of his noney-|aundering offenses affecting interstate
comerce and his challenge to the constitutionality of the noney-

| aundering statutes are also without nerit. See United States V.

West br ook, 119 F. 3d 1176, 1191-92 (5th Cr. 1997); United States

v. Meshack, 225 F.3d 556, 572-73 (5th G r. 2000).

AFFI RVED.



