IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10649

JAMES T. HENRI SE,
Pl ai ntiff-Appellant,

ver sus

JOHN D. HORVATH, CLARENCE V. JOHNS; WARREN BOX; ROBIN FLORES; CITY
OF DESOTQO, TEXAS

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:97-CV-2472-1)

June 28, 2002
Before WENER and DENNIS, Circuit Judges, and LITTLE, D strict
Judge.
WENER, Circuit Judge™:
The district court dism ssed the action of Plaintiff-Appellant
Janes Henrise pursuant to Rule 12(b)(6) of the Federal Rules of
Cvil Procedure (“Rule 12(b)(6)”) for failure to state a claimon

which relief could be granted. Henrise appeals the district

" Chief Judge of the Western District of Louisiana, sitting
by desi gnati on.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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court’s dismssal of his action, which asserted clainms under 42
US C § 1983 and 8§ 1985(2) against Defendants-Appellees John
Horvath, C arence Johns, Warren Box, Robin Flores (collectively,
the “individual defendants”), and the City of DeSoto, Texas (“the
Cty”). W affirmthe district court’s dism ssal of Henrise's §
1983 clains against all the defendants, but reverse the court’s
di sm ssal of his 8§ 1985(2) claimagainst the individual defendants
only.
| . Facts and Proceedi ngs

We set forth the operative facts as they appear in Henrise's
Second Anended Conplaint, which is the version of the facts that
the district court considered when it granted the defendants’ Rule
12(b)(6) notion to dismss the action. For purposes of ruling on
such a notion, the district court properly accepted as true —as
do we —the facts as they were set forth in the conplaint. W
neither recite nor consider, however, argunents and concl usi onal
all egations in the conplaint.

Henrise was hired as a police officer by the Cty of DeSoto,
Texas, in January 1985. He received training and gai ned experi ence
by serving for substantial periods in both the Crimnal
| nvestigations Division (“CID') and Special Investigation Unit
(“SIU). Henrise eventually received the “Top Cop” award fromthe
DeSoto Citizens Police Acadeny Al umi. He holds a Master Peace
Oficer Certification fromthe Texas Conm ssi on on Law Enf or cenent
O ficer Standards and Education, and retains his departnental
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seniority in the rank of sergeant. While working in the SIU
Henri se was under the command of Lt. P. Paul Pothen. As part of
its official function, the SIUundertook i nvestigations into public
corruption, vice, narcotics, and organi zed cri ne.

I n August 1994, Defendant Horvath was confirned as the Chief
of Police of the Gty of DeSoto. Based on their work in the SIU
during the early part of 1995, Henrise and Pothen forned the good
faith belief that Horvath was invol ved in serious m sconduct which
had crimnal inplications. This included, but was not limted to,
the rel ease of confidential police nurder investigation files to a
civilian investigator, the renoval of and failure to return
mat eri al physical evidence related to a nurder investigation, and
t he acceptance of both public and private funds to finance a famly
vacation to Europe, purportedly on “police business.” |n addition,
the SIU uncovered what appeared to it to be significant public
corruption, including bribery, surrounding high ranking DeSoto
public officials and their cohorts.

In the spring of the follow ng year, Horvath, acting as Chief
of Police, had a private neeting with Henrise. |In that neeting,
Chi ef Horvath demanded that Henrise provide him with any known
information that was adverse to Pothen, and to observe Pothen and
report back any newly discovered adverse infornmation. Henri se
expressly refused Horvath’'s denmand then and there. Henrise alleges
in his conplaint that it was during this neeting that he first
becane aware that Horvath was searching for a way to termnate
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Pot hen, and that Horvath was first put on notice, by Henrise
hi msel f, that he would not assist the chief in that scheme, but
i nstead woul d oppose it.

Henrise and Pothen furnished detailed information to the
DeSoto Gty Manager, Ron Holifield, about the m sconduct in which
t hey believed Chief Horvath had engaged, but Holifield did not act
on those conplaints. At or around the sane tine, a city enpl oyee,
Linda Bertoni, filed a 19-page sworn statenent with the Gty
Manager, the Gty Mayor, and Cty Council nenbers in which Police
Chi ef Horvath’s m sconduct was set out in detail. The Cty did not
investigate Horvath’s activities in response to Bertoni’s
notification, either.

According to Henrise, the “end result” of his and Pothen's
conpl aint about Horvath was that both officers were placed on
admnistrative | eave by Horvath, and were charged in a conpl aint
regardi ng an unrel ated search conducted by the SIU. On the advice
of counsel, Henrise agreed to accept a one-day suspension to
resolve the matter, and then return to duty with the sanme rank and
seniority. Henrise has consistently mintained that he did
absol utel y not hi ng wong regardi ng the search i n question, and only
accepted the suspension so that he could return to police work.
Pot hen, on the other hand, was fired, then pursued his appellate
remedi es under state civil service laws and |ater sought other
remedies in federal court. During this tinme, Henrise nmaintained a
strong association with Pothen, both as a fellow officer and cl ose

4



police friend. Henrise stresses that police officers rely on each
ot her for enotional and physical support both on duty (including in
life-threatening situations) and off.

After Pothen was fired, he placed the Gty and the individual
defendants on notice that he would challenge his termnation.
Henrise contends that all the individual defendants were aware that
Henrise nmai ntained a close personal relationship with Pothen and
knew that he would testify favorably on Pothen’s behalf and
adversely to the Gty and Horvat h.

When Henrise returned to work after his one-day suspensi on, he
reported to defendant Warren Box, Captain of Police for the DeSoto
Police Departnent. Even though Henrise' s status was for regqular
duty, Box assigned him to such deneaning tasks as enforcing
handi capped parking, serving as nunicipal court bailiff, filing
citations, and noving boxes. Henri se enphasizes that he was a
highly trained investigator with seniority in his position,
characterizing as “nenial” all of the tasks to which he was
assi gned by Box.

Henrise maintains that the assignnents of degradi ng tasks by
Box were only the first in a long series of retaliatory and
harassing acts against him Henrise alleges that these acts were
done in an effort to punish himfor his association with Pothen, to
intimdate him into not testifying on Pothen’s behalf, and to
retaliate against himfor continuing to associate with Pothen and
vow ng to provide truthful testinony on Pothen’s behalf in federal
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court. Oher alleged harassing and retaliatory instances cited by
Henrise include the initiation by Box of a “baseless internal
affairs investigation” against Henrise for allegedly violating
departnental regul ations regarding the security of records (access
to which Henrise, a senior sergeant in the departnent, was
entitled), and Box’s denial of Henrise's right to bid on normal
patrol shift assignnents.

In an effort to confirm his beliefs about why he was being
singl ed out and puni shed, Henrise net with Horvath to discuss the
matter. Henrise asserts that Horvath becane angry during this
nmeeting, and “tersely berated” Henrise “in unm stakable terns” for
not severing his relationship with Pothen. In the sanme neeting,
Horvath characterized Pothen in vulgar |anguage and referred to a
nmeeting between Pothen and Henrise that had taken place a week
earlier inalocal hotel. That reference made Henrise realize that
Horvat h was tracking Henrise’'s off-duty tinme spent with Pothen, and
convinced Henrise that the actions taken against him were based
directly on his association wth Pothen.

Henrise asserts that after this neeting with Horvath, the
follow ng events took place, which Henrise maintains were either
retaliatory or designed to discourage him from testifying on
Pot hen’ s behal f or destroy his credibility if he did testify: (1)
Horvat h reschedul ed Henrise’s shift, assigning a sergeant with | ess
seniority than Henrise to supervise him (2) Henrise was again
denied the opportunity to bid for a supervisory position on a
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patrol shift; (3) a “false” conplaint was filed agai nst Henrise
wth the Gvil Service Comm ssion; (4) an intimdating conversation
w th def endant C arence V. Johns, a Captain with the DeSoto Police
Departnent, took place on the sane day that Pothen filed his
federal |awsuit, the thrust of which conversation was di sapproval
of Henrise’'s continued association with Pothen; (5) an article was

approved by Captain Johns and then published in the Dallas Mrning

News, containing “false information” about an “unnanmed officer,”
whom anyone famliar with the DeSoto police departnent would
recogni ze as Henrise; and (6) Box commenced yet another internal
affairs investigation of Henrise concerning a class “C’ ticket that
Henrise was “superficially involved with.” (Contrary to customary
policy, avers Henrise, defendant Robin Flores, the Records D vision
Supervi sor for the DeSoto Police Departnent, elected to assert a
formal internal affairs conplaint instead of contacting Henrise to
resolve the “trivial matter.”) The investigator of this conplaint
concluded that Henrise should be cleared of the allegations, but
Box and Horvath re-opened the investigation, forced a second
intervieww th the i nvestigator that included defendant Johns, with
the objective, according to Henrise, of sustaining the “basel ess”
conpl ai nt agai nst Henri se.

Henrise filed a formal grievance with Cty Manager Holifield,
agai nst defendant Johns (presunmably for his approval of the Dallas

Morning News article, although the conplaint does not say). As

with the conplaint filed agai nst Horvath, however, Henrise received
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no response fromthe Cty.

Horvath | eft the position of Police Chief, and was repl aced by
acting police chief WM Broadnax. Wen Henrise went to Broadnax
to inquire about the status of “a conplaint Henrise had filed
agai nst Horvath,”! Broadnax reportedly “exploded” at Henrise,
swearing at himand referring to Pothen’'s attorney by nanme in his
anger, thereby evidencing, Henrise asserts, Broadnax’s negative
opi ni on of Pothen, Henrise, and Pothen’s federal lawsuit in which
Henrise was to be a material w tness.

Henrise filed “several” conplaints with the Cty against
Horvat h, Johns, and | ater Broadnax. Henrise alleges that each such
conplaint constituted actual notice to the Gty that Henrise was
being subjected to harassnment that anmounted to retaliation and
puni shment. None of the conplaints were investigated or acted on
by the Cty.

In the fall of 1997, Henrise filed his conplaint in the
district court, invoking 42 U.S.C. 88 1983 and 1985, and nam ng as
defendants Horvath, Johns, Box, and Flores in their individua
capacities, and the Cty of DeSoto. Henrise sued the individual
defendants under 8§ 1983 “pursuant to the First and Fourteenth
Amendnent s” “for retaliating agai nst himand punishing himfor his

conti nued association with Pothen, and for their conspiracy which

! Henrise's petition neither clarifies which “conpl aint
agai nst Horvath” Henrise was inquiring about, nor specifies to
whom t hat conpl ai nt was nade.



was carried out and designed for that purpose.” He also sued the
i ndi vi dual defendants under 8§ 1985(2) “for their conspiratorial
attenpts to prevent himfromtestifying in the litigation brought
in federal court by Pothen, and for punishing [Henrise] regarding
the sanme.” Last, under § 1983, he sued the Cty pursuant to the
First and Fourteenth Anendnents for “the actions of its policynmaker
——the police chief —and for knowingly permtting the individual
Defendants to retaliate against, threaten, punish, and intimdate
[hin].”

After the filing of a series of anended conpl aints, answers,
counter-clains, notions to dismss, a notion for summary judgnent,
and responses thereto, the district court ruled for the first tine
on the dism ssal notions of the individual defendants and the Gty.
Wth respect to the Cty, the district court denied the notion to
di sm ss without prejudice, and required Henrise to file an anended
conplaint that would “neet the basic requirenents for pleading
muni cipal liability under Section 1983.” Wth respect to the
i ndi vi dual defendants, the court required Henrise to file a reply
to their defense of qualified imunity, “enunerating the specific
conduct of each Defendant on which Plaintiff predicates his clains
for which each Defendant should be held personally liable.”

Henrise filed a Second Anended Conpl aint, which was his third
attenpt to detail his case against the defendants, the district
court having highlighted the deficiencies of his earlier attenpts.
In response, all defendants submtted notions to dismss, to which
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Henrise had an opportunity to respond. Having before it (1) the
defendants’ notions to dismss, (2) the defendants’ notion for
summary judgnent (which remained pending from earlier in the
proceedi ngs), (3) Henrise’'s notion for a continuance, and (4) the
i ndi vi dual defendants’ alternative notion to strike the Second
Amended Conpl aint, the court ruled for the second tine, rendering
a nmenorandum opi ni on and order.

In that opinion, the district court granted the individua
defendants’ and Cty's notions to dismss. The i ndivi dual
def endants’ di sm ssal notion was grant ed because the district court
concluded that Henrise failed to allege the violation of a
constitutionally protected right, and that he therefore could not
prove any set of facts that would entitle himto relief. 1In the
alternative, the court held that even if Henrise had alleged the
violation of a constitutional right, it was by no neans a right
that was clearly established at the tine, so that the individual
def endants were, in any event, entitled to qualified inmunity. As
for the 8 1985(2) <conspiracy clains against the individua
defendants, the district court concluded that Henrise failed to
show t he requi site agreenent anong the defendants to deter Henrise
fromtestifying in the federal litigation. Last, with respect to
Henrise’'s clainms against the Gty, the district court found the
conplaint “lacking in that it does not <contain basic and
fundanental allegations to put DeSoto on notice as to the bases for

its clainms regarding municipal policy or custom” The court went
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on to state that even if Henrise had adequately shown that the
Cty had an wunconstitutional policy, he failed to state a
constitutional claimfor which relief could be granted. The court
concluded that Henrise’'s claim nust fail as a matter of |aw,
because the court <could find no underlying constitutional
vi ol ati on.

Having rul ed on these notions to dismss, the district court
t hen deni ed the i ndividual defendants’ alternative notionto strike
t he Second Anended Conpl ai nt, and di sm ssed as noot t he def endants’
summary judgnent notion and Henrise's notion for a continuance.
Henrise tinely filed a notice of appeal fromthe district court’s
order.

1. Analysis

A. Standard of Revi ew

We review de novo a district court’s dism ssal for
failure to state a claim under Rule 12(b)(6). I n
considering a notion to dism ss, the conplaint should be
construed in favor of the plaintiff, and all facts
pl eaded shoul d be taken as true. Mtions “to dism ss for
failure to state aclaim[are] ‘viewed wth disfavor, and
[are] rarely granted.”” A Rule 12(b)(6) dism ssal wll
not be affirnmed “unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.” However,
“concl usory al | egati ons or | egal concl usi ons masquer adi ng
as factual conclusions will not suffice to prevent a
motion to dismss.” In the context of a 12(b)(6) notion
in a section 1983 suit, the focus should be “whether the
conpl aint properly sets forth a clai mof a deprivation of
rights, privileges, or immunities secured by the
Constitution or laws of the United States caused by
persons acting under color of statelaw.” |If thereis no
deprivation of any protected right the claimis properly
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di sm ssed. !

B. D scussion

Henrise contends that the district court erred in three
fundanental ways: (1) by concluding that he failed to allege the
violation of a constitutional right; (2) by determ ning that he did
not sufficiently allege a conspiracy; and (3) by finding that his
conplaint did not afford the Gty sufficient notice of his clains.
Qur painstaking reviewof the record satisfies us that the district
court dealt generously with Henrise throughout the course of the
proceedi ngs, and did not err as to contentions (1) and (3). W
differ wwth the court, however, on contention (2), convinced that
Henrise did allege facts sufficient, if proved, to show a
conspiracy and thus survive a Rule 12(b)(6) notion to dism ss. W
therefore affirmthe district court’s ruling as to Henrise’s § 1983
clains against the Gty and the individual defendants for violation
of a constitutional right. W reverse the district court’s ruling
as to Henrise's § 1985(2) conspiracy clains agai nst the individual
def endants, however, and remand for further proceedi ngs.

1. Failure to allege the violation of a constitutional right

Two subsidiary argunents are subsuned wthin Henrise’'s
contention that the district court erred when it determ ned that he

failed to allege the violation of a constitutional right. The

1 Sout hern Christian Leadership Conference v. Suprene Court
of lLouisiana, 252 F.3d 781, 786 (5th Cr. 2001) (interna
citations omtted).
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first subsidiary argunent is that the district court erred in
determ ning that Henrise's conplaint failed to all ege an acti onabl e
violation of his right to freedom of association. The second is
that the district court unfairly characterized Henrise's conpl ai nt
as alleging only freedom of association clains under the First
Amendnent despite allegations in his conplaint that, according to
Henrise, state two separate free speech clains. The first argunent
is wholly without nerit; the second, although facially troubling,
al so proves neritless on closer exam nation.

a. Freedom of assocati on

Henrise insists that the district court erred in dismssing
his freedomof association claim Quoting extensively fromRoberts

v. United States Jaycees,? the district court noted correctly that

there are two categories of freedomof association clainms. As the
district court explained,

The first category is epitomzed by “highly personal
relationshi ps” such as nmarriage and famly, and the
personal affiliations that necessarily “attend the
creation and sustenance of these highly persona
relationships.” |[Roberts, 468 U S. at 618-20]; Hobbs v.
Hawkins, 968 F.2d 471, 482 (5th Gr.1992). The second
category recogni zes “associational rights derivative of
the First Amendnent rights of speech, assenbly, petition
for redress of grievances, and exercise of religion.”
Hobbs. v. Hawkins, 968 F.2d at 482.

After “closely examin[ing]” Henrise s conplaint, the district court
concluded that he was asserting the first type of freedom of

association claim — those “epitomzed ‘by highly personal

2 468 U.S. 609, 617-18 (1984).
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rel ationshi ps’ such as marriage and famly.” As the district court

not ed,
Nowhere in the Plaintiff’s Conplaint does he allege that
he joined wth or associated hinself with Pothen for the
express purpose of speaking out on m snanagenent,
corruption or illegal activity that may have been
occurring in the DeSoto Police Departnent.
Plaintiff’s claimis based not on his desire to exercise
any right secured by the First Anmendnent but on his
personal friendship with Pothen —nothi ng nore.

We agree with the district court. There is no indication in
the conplaint that Henrise was all eging the second type of freedom
of association claim Restricted to consideration of only the
first type, therefore, the district court did not err when it
refused to classify Henrise's close personal and professional
friendship wth Pothen as the type of highly personal relationship
that earns First Amendnent protection. Despite Henrise's attenpt
to cast police officers’ friendships as special and uni que, those
friendships still are not the type of intimte human rel ati onship
that demand protection as a “fundanental elenent of human
liberty.”® Henrise's insistence on appeal that, “[a]t the tine of
the filing of the Plaintiff’s Conplaint and at the tinme he was
retaliated agai nst and puni shed by the individual Defendants, the
First Amendnent right of freedom of association was clearly
established,” is to no avail. Al beit true that this right was

clearly established, Henrise's association with Pothen sinply was

not the kind of famlial or intimately cl ose personal rel ationship

% Roberts, 468 U.S. at 618.
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that is protected by that right. The district court did not err in
this determ nation

b. Free speech

Henrise also insists that he alleged two distinct free speech
clains as well, and that the district court erred in characteri zing
his conplaint as alleging only freedomof association cl ai ns under
the First Anendnent. In particular, Henrise asserts in his

appel late brief that his conplaint “contains clains of retaliation

for his speech [in reporting Horvath’'s suspected crimnal activity

to the Cty Mnager] as well as the Plaintiff’s anticipated

testinony in support of Pothen’s federal |awsuit coupled with his

association with Pothen.” (Enphasis ours.) As such, Henrise

appears to be classifying both his report of Horvath's suspected
crimnal activity and his intended future testinony on Pothen’s
behal f as protected speech, asserting that the allegations of his
conplaint validly state a claim for retaliation for those two
i nst ances of speech.
As an initial matter, we note that Henrise' s Second Anended
Conpl aint alleges only the follow ng three causes of action:
39. Pursuant to the First and Fourteenth Anendnents, and
procedural ly pursuant to 42 U. S.C. 8§ 1983, Plaintiff sues
the individual Defendants for retaliating agai nst hi mand
puni shing himfor his continued association with Pothen,

and for their conspiracy which was carried out and
desi gned for that purpose.

40. Pursuant to the first clause of 42 U . S.C. § 1985(2),
Plaintiff sues the individual Defendants for their
conspiratorial attenpts to prevent himfromtestifyvingin
the litigation brought in federal court by Pothen, and
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for punishing Plaintiff regardi ng the sane.

41. Pursuant to the First and Fourteenth Anendnents, and
procedural ly pursuant to 42 U . S.C. § 1983, Plaintiff sues
the Gty of DeSoto for the actions of its policymaker —
the police chief — and for knowngly permtting the
i ndi vi dual Defendants to retaliate against, threaten,

puni sh, and intinmdate Plaintiff. The Cty was on actual

notice of this conduct, and failed to prevent it from
occurring and recurring and by [sic] ratifying such
conduct.

[ Enphasi s added. ]

Taking Henrise’s own expression of his causes of action at
face value, he fails to allege a constitutional free speech claim
at all in § 39, the only paragraph in which any constitutional (as
di stinguished from statutory) causes of action are proffered
agai nst the individual defendants. The only constitutional claim
asserted in Y 39 i nvol ves freedomof associ ati on, which, as we have
noted, is not applicable on these facts.

Moving to f 40, and setting aside for the nonent the fact that
this paragraph expresses a statutory cause of action for
conspiracy, we note that it does pertain to prospective testinony.
Construing the conplaint extrenely Iliberally, therefore, we
possi bly could glean a free speech claimfromq 40 prem sed on the
fact that Henrise intended to provide testinony at Pothen' s trial
and so inforned the defendants. Last, regardl ess of which of the
t hree cause-of -action paragraphs is |iberally construed, the causes
of action as Henrise chose to express themoffer no indication that
he nmeans to cast his report of Horvath’s suspected crimnal

activity as an exercise of free speech for which he suffered
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retaliation.

Qut of an abundance of caution, however, we have revi ewed the
entire record on appeal to see whether Henrise can legitimtely
claimto have alerted the court and the defendants through other
pl eadings to the fact that he neant to rely, at least in part, on
a freedom of speech claimprem sed on his and Pothen’s report of
Horvath's suspected crimnal activity. For the nobst part, our
record search has uncovered only repeated assertions simlar to the
follow ng, taken fromHenrise' s reply to the defendants’ notion to
di sm ss his Second Anended Conpl ai nt:

Plaintiff alleges that after Pothen was term nated and
Henrise was returned to work, Horvath engaged in a
systematic pattern of retaliation against Henrise. This
retaliation was because Henrise refused to sever his
association with Pothen, and because Henrise was to

testify favorably in Pothen's federal |awsuit.
[ Enphasi s added. ]

In fairness, we nust note that there is one instance in the
record when Henrise equates his report of Horvath's suspected
crimnal conduct with an exercise of free speech. In his reply to

t he defendants’ notion for sunmary judgnment,* Henrise stat ed:

4 The district court did not err by not considering
Henrise’'s sunmary judgnent response brief, however. “In
reviewing a Rule 12(b)(6) notion to dismss for failure to state
aclaim [the district] court’s reviewis limted to the
all egations contained in the pleadings thenselves.

[ D] ocunents incorporated by reference or attached to the

pl eadi ngs as exhibits are considered part of the pleadings for
all intents and purposes.” Harris v. Castle Mtor Sales, Inc.,
2001 W 477241, at *1 (N.D. Ill. 2001) (enphasis added). W

di scuss Henrise's summary judgnent response only to show that he
made the free speech | egal argunent prior to submtting his
Second Anended Conplaint; yet he failed to state any free speech
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Al t hough the primary thrust of plaintiff’s clains
center on the retaliation he suffered as a result of his
relationship with Pothen and the favorable testinony he
rendered to Pothen against defendants, plaintiff has
alleged that it was initially his speech agai nst Horvath
which resulted in his suspension from the police
depart nent.

We note, however, that this reply was filed before the district
court ruled on the first notions to dismss. |In that witing, the
district court explained that it had

reviewed Plaintiff’s First Amended Conplaint and finds
that the Conplaint is lacking in specificity and
particularity as to the conduct, acts, or om ssions of
each | ndividual Defendant. The Conplaint nust allege
what each Defendant did to cause Plaintiff to be deprived
of a constitutionally protected right and therefore be
liable to Plaintiff personally. In other words,
Plaintiff nust state specifically how each Defendant
retaliated against himand conspired to deprive himof a
constitutionally or statutorily protected right. This is
really not that difficult of a task if the facts for a
cause of actionexist. If the facts exist, all Plaintiff
has to do is allege the elements of a First Anendment
retaliation claim state facts which would establish
those el enments, and state the conduct of each Defendant
that caused himto be subjected to unlawful retaliation.
[ Enphasi s added. ]

Despite these generous and detail ed instructions by the court,
when Henrise submtted his Second Anended Conplaint (his “third
bite at the apple,” as the district court |later characterized it),

Henri se once again failed to state clearly that he was alleging a

cl aim agai nst the defendants based on their retaliation for his
exercise of free speech (in the form of reporting Horvath’'s

conduct). G ven the nunerous opportunities afforded to Henrise to

cause of action in that anended conpl aint.
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get it right,” therefore, and his continued insistence in every
docunent (ot her than the excerpt quoted above) that his retaliation
clains rested only on his freedom of association and his
prospective testinony, we conclude that the district court did not
err by refusing to consider any free speech claim based on the
report by Henrise and Pothen of Horvath’s conduct.

There remains, however, the possibility, alluded to above,
that Henrise's Second Anended Conplaint mght, by very |iberal
construction, be read to include a retaliation claim based on
Henrise' s prospective testinony in Pothen’s federal |awsuit. I n
the end, though, we nust reject this possibility. H s Second
Amended Conplaint sinply does not allege such a cause of action
agai nst the individual defendants. As noted, the only related
cause of action to be found is stated in f 40. That cause of
action, however, is expressly based on 42 U.S.C. § 1985(2). It is

neither a constitutional claimnor a claimagainst the individual

def endants except insofar as it alleges their participation in a

conspiracy. As observed in connection with Henrise's free speech
claimprem sed on the report of Horvath’s crimnal activity, this
was Henrise's third attenpt to articulate the causes of action he
W shed to assert against the defendants, and he sinply failed —
despite coaching by the district court — to allege any
constitutional free speech cl ai mwhat soever agai nst the individual
def endant s.

It is hornbook law that a Rule 12(b)(6) dism ssal notion
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should not be granted unless it appears to the district court

“beyond doubt that the plaintiff can prove no set of facts in

support of his claimwhich would entitle himto relief.”> It is

al so well-settled that the court nust take all well-pleaded facts
and allegations within the conplaint as true when ruling on a Rule
12(b)(6) notion.® The question that usually confronts a district
court in this context is whether the plaintiff has alleged
sufficient facts to denonstrate an ability to prove all the
elements of the stated cause of action. Here, however, the
district court was faced with precisely the inverse problem
Per haps the court coul d cobble together Henrise's alleged facts to
constitute a free speech cause of action against the individua
def endants, particularly Horvath; but Henrise hinself, in three
attenpts, never identified such a cause of action. However
plaintiff-friendly the 12(b)(6) standard may be, it does not
require (or even permt) a court to “lawer” a plaintiff’s case,
especially a plaintiff who is already represented by counsel. W
therefore agree with the district court that Henrise failed to
state a constitutional free speech claim and we affirm the
district court’s ruling that Henrise failed to all ege the viol ation

of a constitutional right by the individual defendants.

> Conley v. Gbson, 355 U S. 41, 45-46 (1957) (enphasis
added) .

6 Brown v. Nationsbank Corp., 188 F.3d 579, 585 (5th Gr.
1999) .
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2. Conspiracy

Par agraph 40 of Henrise’'s Second Anmended Conpl ai nt expressly
al l eges a cause of action against the individual defendants under
the “first clause of 42 U S.C. 8§ 1985(2).” That statute provides
a cause of action when

two or nore persons in any State or Territory conspire to
deter, by force, intimdation, or threat, any party or
Wi tness in any court of the United States fromattending
such court, or from testifying to any matter pending
therein, freely, fully, and truthfully ....7

In considering this claim the district court stated:

The <court s aware that Plaintiff contends that
Defendants engaged in a conspiracy to prevent or
intimdate him from providing testinony favorable to
Pot hen and adverse to the City of DeSoto; however, the
court does not understand the basis of this conclusory
al | egati on because Henrise has not pl eaded specific facts
supporting a conspiracy. He has not stated what each
i ndi vidual Defendant did to pronote or further the
al | eged conspiracy. As the essence of a conspiracy is an
agreenent or neeting of the mnds of the participants, no
facts are alleged that an agreenent existed or which
state the nature of each individual Defendant’s acts. A
hodgepodge of unrelated acts does not a conspiracy nake,
which is all Plaintiff sets forth. Q her than
Plaintiff’s conclusions, there are no specific facts
whi ch woul d i ndi cate that Defendants conspired to prevent
or intimdate Henrise from testifying on behalf of
Pothen. ... The conclusory allegations set forth in
Plaintiff’s Conplaint are sinply too slender of areedto
support a claimunder § 1985(2). [Enphasis added.]

We have reviewed the Second Anended Conplaint and nust disagree
wth the district court’s conclusions on this point.
In § 29, Henrise alleges that:

[o]n May 4, 1996 plaintiff’s imredi ate supervisor, Lt.

742 U.S.C. § 1985(2).
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Wlliam R Ransom stated that defendants Box and Johns
were actively conpiling a dossier on Henrise to use to

try and term nate Henri se.
This allegation is not nerely conclusional. The suggestion that
Henrise will call an independent witness to state that two police
officials were working together to “actively conpil[e] a dossier on
Henrise” contradicts the district court’s finding that “no facts
are alleged that an agreenent existed.” Admttedly, the alleged
pur pose of the “dossier” was to “term nate” Henrise, not to prevent
himfromtestifying, as 8 1985(2) requires. It demands no great
inferential |eap, however, for a court to surmse that the sane
parties conspiring to “termnate” Henrise just m ght be doing so
for the ultimte purpose of “intimdat[ing] or threat[ening] [him
from testifying to any matter pending [in federal court],
freely, fully, and truthfully,” as the statute requires. W are
therefore satisfied that Henrise pleaded facts in support of his 8§
1985(2) conspiracy claimsufficient to survive the pro-plaintiff
requisites of a Rule 12(b)(6) notion. We therefore reverse the

district court’s dism ssal of that claim

3. Insufficient notice of clains against the Cty

To reiterate, Henrise alleged the follow ng cause of action
against the Gty as defendant:

41. Pursuant to the First and Fourteenth Arendnents, and
procedural |y pursuant to 42 U.S.C. § 1983, Plaintiff sues
the City of DeSoto for the actions of its policymker —
the police chief — and for knowingly permtting the
i ndi vidual Defendants to retaliate against, threaten,

puni sh, and intimdate Plaintiff. The Cty was on actual

notice of this conduct, and failed to prevent it from
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occurring and recurring and by [sic] ratifying such
conduct .

As we have seen, the district court denied the City' s first notion
to dismss Henrise's clains. In doing so, the court observed that

[rlequiring a plaintiff to identify the specific policy
or customand all ege that the policy or customadopted by
the municipality or policynmaking official was the ‘ novi ng
force’ behind the constitutional violation is in no way
i nconsistent with notice pleading or the mnandate of
[ Leat herman v. Tarrant County Intelligence & Coordination

Unit8. ... [T]he allegations of a conplaint nmust not be
conclusory; otherwise, a defendant is not placed on
notice of the grounds for the claim Concl usory

al | egations cannot survive a notion to dismss. See
[GQuidry v. Bank of LaPl ace®]. [Enphasis added.]

The district court then reviewed the elenents that a plaintiff
must allege if he wishes to inpose liability on a nunicipality:

To support a claim based upon the existence of an
of ficial customor policy, the Plaintiff nust plead facts
whi ch show that: 1) a policy or custom existed; 2) the
governnental policy nmekers actually or constructively
knew of its existence; 3) a constitutional violation
occurred; and 4) the custom or policy served as the
novi ng force behind the violation.?®

Conparing Henrise's First Arended to this standard, the district
court stated:

The court has reviewed Plaintiff’s Conplaint in
detail and finds that it does not contain these basic and
fundanental allegations to put DeSoto on notice as to the
bases for its clainms regarding nunicipal policy or
custom

8 507 U.S. 163 (1993).
9 954 F.2d 278, 281 (5th Cir. 1992).
10 Meadowbriar Honme for Children, Inc. v. @Qunn, 81 F.3d 521,

532-33 (5th Gr. 1996) (citing Palner v. Gty of San Antonio, 810
F.2d 514, 516 (5th Cr. 1987)).
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Plaintiff’s Conplaint does not neet the basic
requi renents for pleading nunicipal liability under
Section 1983 as set forth in [Spiller v. Gty of Texas
G ty'] and Meadowbriar. The Court concludes that the
allegations in Plaintiff’s Conplaint are conclusory,
including the reference to Defendant Horvath as a
pol i cymaker, and as such fail to state a cl ai mupon which
relief can be granted.

Plaintiff states that he has not pleaded “his best

case with respect to DeSoto.” ... Plaintiff wll get his
chance to do so because, rather than dismss his
Conpl aint, the court will permt Plaintiff to amend his
Conpl aint in accordance with this order. Inthis regard,
Plaintiff is strongly adnoni shed to ride his best pony in
the race, as he wll not get another chance to race

agai nst De Sot o.

When it reviewed the Second Anended Conplaint, the district
court found that, despite its earlier adnonishnent, “little, if
anyt hi ng, of substance has been added to it that is different from
the Plaintiff’s First Anended Conplaint.” As the “Conplaint [was]
still lacking in that it [did] not contain basic and fundanenta
allegations to put De Soto on notice as to the bases for its clains
regarding nunicipal liability,” the district court dismssed
Henrise’'s clains against the Gty for failure to state a claim

Qur cl ose readi ng of the Second Anended Conpl ai nt confirns the
district court’s conclusions. The Second Anended Conpl aint
contains a conclusional insistence, wthout support, that “[i]f
Horvath was not the ‘official’ policynmaker, by custom the DeSoto
Chief of Police is deened the de facto policymaker in his capacity

as the highest ranking |aw enforcenent and police adm nistrator

11130 F.3d 162 (5th Gr. 1997).
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withinthe City of De Soto,” and an allegation that, “[b]y failing
to act or investigate Henrise’'s conplaints regarding retaliation by
its Chief of Police, the Gty engaged in a deliberate and
unm st akabl e course of conduct anong various alternatives.” These
allegations fall far short of neeting the requirenments for the
inposition of municipal liability. Merely insisting that the
police chief is the “de facto policynmaker” will not nmake it so,!?
and the failure of the Gty to investigate Henrise’s conplaints of
retaliation does not constitute a pervasi ve and wi despread practice
sufficient to show a nunicipal “custonf warranting the sane

attention as a witten policy.® W therefore affirmthe district

12 \WW have, in any event, previously noted the Suprene
Court’s reservations concerning the theory of a “de factor”
policymaker. See Gos v. Gty of Gand Prairie, Tex., 181 F. 3d
613, 616 n.2 (5th Cr. 1999) (“The Suprene Court has rejected the
principle of a ‘de facto policymaker.’ See [GCty of St. Louis v.
Praprotnik, 485 U. S. 112, 131 (1988)].7).

In addition, we note in passing the presence of a | ogi cal
i nconsistency in Henrise's allegations that the chief of police
is the policymaker, and that the objectionable “policy” is the
City's failure to investigate Henrise’'s conplaints of
retaliation. |If the policy is not to investigate the police
chief’s retaliatory conduct, then the police chief is not the
pol i cymaker that Henrise needs; he needs to identify a
pol i cymaker who pronoted the policy of not investigating the
conplaints of retaliation. On the other hand, if he prefers to
cast the police chief as the policymaker, then he needs to
identify a course of conduct engaged in by that individual —
e.g., the retaliatory conduct itself —to serve as the “policy.”

B 1f the plaintiff cannot point to a “policy statenent,
ordi nance, regulation, or decision that is officially adopted and
promul gated by the nunicipality’s | awmmaki ng officers,” as Henrise
cannot, then the plaintiff nust instead show a “persistent,
w despread practice of city officials or enpl oyees, which,
al t hough not authorized by officially adopted and pronul gat ed
policy, is so commpn and well settled as to constitute a custom
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court’s dismssal of Henrise's clains against the Cty.
I11. Conclusion

Qur de novo reviewconfirns that the district court determ ned

correctly that Henrise failed to allege a constitutional violation
agai nst the individual defendants under 42 U.S.C. § 1983, and that
hi s conpl ai nt al so | acked the “basic and fundanental allegations to
put De Soto on notice as to the bases for its clains regarding
municipal liability.” W therefore affirmthe district court’s
dism ssal of Henrise’s 8§ 1983 clains against the individual
defendants and the Cty. We disagree with the district court’s
concl usi on, however, that Henrise failed to plead facts show ng t he
requi site agreenent for a conspiracy, so we reverse the district
court’s dismssal of Henrise's conspiracy clains against the
i ndi vi dual defendants under 42 U S. C. § 1985(2), and remand the
case for further proceedings.

AFFI RVED | N PART; and REVERSED AND REMANDED | N PART.

that fairly represents nunicipal policy.” Johnson v. More, 958
F.2d 92, 94 (5th G r. 1992) (quoting Bennett v. Cty of Slidell
735 F. 2d 861, 862 (5th G r. 1984) (en banc)) (enphasis added).
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