IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10543

DANETTE HOPE GRCS; EDI TH D. Sl KES,
Pl ai ntiffs-Appellants,

ver sus

CITY OF GCRAND PRAI RI E, TEXAS, HARRY L. CRUM RI CHARD L. BENDER

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Northern District of Texas - Dallas D vision
(3:96- CV-2897-D)

March 12, 2002

Before JONES, W ENER, and PARKER, Circuit Judges.
PER CURI AM *

Plaintiffs-Appellants Danette Hope G os and Edith D. Sikes
(collectively, “Appellants”) brought 42 US C 8§ 1983 clains
against the City of Gand Prairie, Texas, Harry Crum the Chief of
the City of Gand Prairie Police Departnent, and Lt. Bender, the

of ficer in charge of the Gand Prairie Police Departnent’s |nternal

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Affairs Departnment (collectively, “Appellees”) for the alleged
violation of Appellants’ constitutional rights by one Oficer
Rogers of the Gand Prairie Police Departnent.!? The action
followed a circuitous course through the district and appellate
courts, the net result of which was summary judgnent dism ssal with
prejudice of all of Appellants’ clains against Appellees, and an
assessnent of Appellees’ costs against Appellants pursuant to
Federal Rule of G vil Procedure 54(d). Appellants now appeal the
award of costs to Appell ees, and seek costs and attorneys’ fees for
t hensel ves. W affirm the award of costs to Appellees and the

deni al of Appellants’ request for costs and attorneys’ fees.

| . Proceedings

In January 2001, the district court entered its order
dismssing with prejudice all of Appellants’ remaining clains
agai nst Appellees not previously dismssed, and “ordered and
adj udged that...defendants’ taxable costs of court...are assessed
against plaintiffs.” After Appellants filed their first notion for
reconsideration of the court’s award of costs and objections to
Appel l ees’ bill of costs in February 2001, the district court
denied the request for reconsideration but referred Appellants

bill-of-costs objections to a nmagi strate judge for determ nation,

! Appel l ants al so brought clainms against O ficer Rogers, but
he is not an Appellee in this appeal. For a full recitation of the
facts of the underlying 8 1983 action, see Gos v. Cty of G and
Prairie, 209 F.3d 431, 432-33 (5th Gr. 2000).
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pursuant to 28 U.S.C. 8 636(b)(1)(A). After briefing was conpl ete,
the magistrate judge issued a March 2001 Menorandum Opi ni on and
Order? reducing the bill of costs by sonme $2,100, and |eaving
approxi mat el y $13, 600 assessed agai nst Appel | ants. Appel |l ants next
filed a supplenental request for reconsideration of the award of
costs, coupled with their first notion for attorneys’ fees and
costs. Both the supplenental request for reconsideration and the
first notion for attorneys’ fees and costs were denied by the
magi strate judge in April 2001. Appel l ants now appeal those

deni al s.

1. Analysis

A. Standard of Revi ew

Adistrict court’s denial or award of costs,?® and such court’s
award of attorneys’ fees in a 8§ 1983 suit,* are reviewed for abuse
of discretion. Appellees contend, as a threshold matter, that we
should review the award of costs in this case for plain error
because Appellants did not file witten objections to the
magi strate judge’'s orders, as required under 28 U. S.C. 8§ 636(b).

We concl ude that we need not resolve this dispute, however: Qur

2 Gos v. City of Gand Prairie, 2001 W 276899 (N.D. Tex.
Mar. 19, 2001).

3 Dickerson v. United States, 2002 W. 58866, at *4 (5th Cr.
2002) .

4 Mers v. City of West Monroe, 211 F.3d 289, 292 (5th Cir.
2000) .




review satisfies us that the result would be the sane under either

st andar d.

B. D scussion

1. Award of Costs

Federal Rule of Cvil Procedure 54(d)(1) (“FRCP 54(d)(1)")
provides, in relevant part:
Except when express provision therefor is nade either in
a statute of the United States or in these rules, costs
ot her than attorneys’ fees shall be allowed as of course
to the prevailing party unless the court otherw se
directs....
Al t hough there is such an express statutory provision regarding 8
1983 clains,® that provision pertains to attorneys’ fees, not
“costs other than attorneys’ fees.” The general rule of FRCP
54(d) (1) applies to this case.

Appel l ants argue that in 8 1983 cases, attorneys’ fees are

awarded to prevailing defendants “only when a plaintiff’s

underlying claimis frivol ous, unreasonable, or groundless,”® and
that the award of costs to defendants in the instant case is a “de
facto award of [attorneys’] fees to a prevailing defendant in a
meritorious |awsuit.” Al t hough there is anple support in our

jurisprudence for Appellants’ initial proposition (that prevailing

> 42 U S.C. § 1988.

6 Myers v. City of Wst Mnroe, 211 F.3d 289, 292 (5th Cir.
2000) (quoting Walker v. Cty of Bogalusa, 168 F.3d 237, 239 (5th
Cir. 1999)).




defendants in a 8 1983 case wll be awarded attorneys fees
pursuant to 42 U.S.C. § 1988 only when the plaintiff’s underlying
claimis frivolous, unreasonable, or groundless), we are cited to
none to support their novel “de facto award of attorneys’ fees”
theory, and we are i ndependently aware of no such support. W thout
t he under | yi ng prem se establishing a congruence between this award
of costs and an award of attorneys’ fees, Appellants’ argunents
borrowi ng from attorneys’ fees jurisprudence nust fail.’
Reviewi ng the award of costs for reversible error, then, we
find none. FRCP 54(d)(1) authorizes the court to award costs to
the prevailing party; Appellees prevailed at the summary judgnent
phase of this action, and the district court assessed their costs
agai nst Appellants accordingly. Appellees presented an item zed
bill of costs, which Appellants had the opportunity to review and
to which Appellants submtted their objections. Appel | ant s’
obj ecti ons were given thorough consideration, as evidenced by the
magi strate judge’ s substantial Menorandum Opinion and Order, in
whi ch many of Appellants’ objections were actually ratified. The
only thing that Appellants can conplain of, then, is that the court

awar ded costs to defendants at all. Aside fromtheir unsuccessfu

" Appel l ants argue, for exanple, that their clains were not
frivol ous, unreasonable, or groundless. They also rely on
jurisprudence in support of the proposition that attorneys’ fees
are not generally awarded to defendants in 8 1983 clains, |est they

“chill the efforts of future plaintiffs to redress civil rights
violations.” These argunents would be relevant if attorneys’ fees
were at issue, but, lacking the valid anal ogy between costs and

attorneys’ fees, the argunents fail here.
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attenpt to recast this award of costs as an award of attorneys’
fees, Appellants offer no valid reason why the court should have
deviated from the general rule in this case. In any event, the
court certainly did not err reversibly by adhering to the general
rule. We therefore affirmthe district court’s award of costs to
the Appellees, as well as the magistrate judge's refusal to
consi der Appellants’ supplenental request for reconsideration of

t hat award.

2. Appel | ants’ Request for Costs and Attorneys’ Fees

Appellants argue that the nmagistrate judge “abused her
di scretion by not awarding [then] all costs, including attorneys’
fees,” because their § 1983 action was “the catal yst for change and
correction of the egregious civil rights violations preval ent
wthinthe city s police departnent.” As such, contend Appel | ants,
they should be classified as the “prevailing party” under FRCP
54(d)(1) (for costs) and under 28 U S.C. § 1988 (for attorneys
fees). In particular, Appellants argue that their lawsuit was the
catalyst for “the renoval of Oficer Rogers [the officer who
allegedly violated their constitutional rights] and the resignation
of [Police Chief] Crum [Rogers’s supervisor].” These events,
assert Appellants, “likely set the stage for significant

departnental changes.”



In Farrar v. Hobby,® the U S. Suprene Court expl ai ned:

[T]lo qualify as a prevailing party, a civil rights
plaintiff must obtain at |east sone relief on the nerits
of his claim The plaintiff nust obtain an enforceable
j udgnent agai nst the def endant fromwhomfees are sought,
or conparable relief through a consent decree or
settlenment. Wiatever relief the plaintiff secures nust
directly benefit him at the tine of the judgnent or
settlenment. O herw se the judgnent or settl enent cannot
be said to affec[t] the behavior of the defendant toward
the plaintiff. Only under these circunstances can civil
rights litigation effect the material alteration of the
| egal relationship of the parties and thereby transform
the plaintiff into a prevailing party. In short, a
plaintiff “prevails” when actual relief on the nerits of
his claim materially alters the legal relationship
bet ween the parties by nodi fying the defendant’s behavi or
in a way that directly benefits the plaintiff.?®

Despite this clear pronouncenent by the Court, Appellants press
their “catalyst theory,” and urge that we consider them to be
“prevailing parties.” Appellants pursue this path despite the fact
that all their clains against Appellees were dismssed wth
prejudi ce at the summary judgnent stage. Appellants presunmably do
so because they “(1) ... obtained the relief [that they] sought,
and (2) ... the suit itself caused the [Appellees] to alter [their]
conduct. " Appellants point to other cases in which the plaintiffs
were deenmed prevailing parties because they had achieved the

objective of their suit despite their lack of success in the

8 506 U.S. 103 (1992).

® Farrar, 506 U S. 111-12 (internal citations and quotation
mar ks omtted) (enphasis added).

10 For these el enents, Appellants cite Penbroke v. Wod County,
Tex., 981 F.2d 225, 231 n.27 (5th Cr. 1993).
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courtroom

Appel | ees rai se several valid objections to these argunents:
(1) Appel lants of fer not hing nore than concl usi onal statenents that
this lawsuit was the catalyst for any changes inplenented by the
Grand Prairie Police Departnent (in fact, the all eged perpetrator,
O ficer Rogers, was term nated before the suit was filed, and,
according to Appellees, Appellants know that Chief Crum retired
fromhis position of his own volition for reasons not connected to
this lawsuit); (2) there is no indication that Appellants’
objective in filing suit was to inprove the police departnent’s
policies for the good of the conmunity (Appellants’ conpl ai nt asked
only for conpensatory danmages, punitive damages, costs, and
attorneys’ fees for thenselves alone); and (3), perhaps nost
conpellingly, the US. Suprene Court has recently expressed
di sapproval of the “catalyst-theory” approach to according
“prevailing party” status to a party, when the Court considered
cl ai s brought under the Fair Housi ng Arendnents Act (“FHAA’) and
the American with Disabilities Act (“ADA"). 12

We need not settle today how or whether the Suprenme Court’s
recent pronouncenent in the context of FHAA and ADA cl ai ns applies

to the instant case. It suffices for present purposes that

11 See, e.qg., Hopwood v. Texas, 236 F.3d 256 (5th Cir. 2000);
Nadeau v. Hel genpe, 581 F.2d 275 (1st G r. 1978).

12 Buckhannon Bd. & Care Hone, Inc. v. West Va. Dept. of Health
& Human Resources, 121 S. Ct. 1835 (2001).
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Appel I ant s have not produced sufficient evidence that they obtained
the results that they sought when bringing this suit, to persuade
us that the district court conmtted any reversible error in not
treating them as the prevailing parties and awarding them
attorneys’ fees or costs as such. W therefore hold that neither
the magistrate judge nor the district court commtted reversible

error in refusing to award the Appellants attorneys’ fees.

[11. Summary

It was not reversible error to award the prevailing Appell ees
costs pursuant to FRCP 54(d)(1). Neither was it error torefuse to
deem Appellants the prevailing parties and award costs and
attorneys’ fees to them under either FRCP 54(d)(1) or 28 U S.C. 8§
1988: As a matter of law, they did not prevail. The award of
costs to Appellees and the denial of the Appellants’ notion for
costs and attorneys’ fees are

AFFI RVED.



