IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10332
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

MALCOLM DEMOND CURRY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

Decenber 14, 2001
Bef ore GARWOOD, JONES and STEWART, Circuit Judges.
PER CURI AM:

Mal col mDenond Curry appeal s his convictions foll owi ng a bench
trial for being a felon in possession of a firearmand carryi ng and
possessing a firearm in relation to a drug trafficking crine.
Curry argues that the Governnent failed to prove that he know ngly
possessed the firearm found in a duffle bag that he was hol di ng

when the police entered a marijuana stash house.

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



The sol e i ssue presented on appeal is whether the evidence is
sufficient to prove beyond a reasonabl e doubt that Curry know ngly
possessed the firearm Possession my be either actual or
constructive; actual possession neans know ng direct physical
control over athing at a given tine; constructive possessi on neans
knowi ng ownershi p, dom nion, or control over a thing or over the
prem ses where it is found. E. g., United States v. Miunoz, 150 F. 3d
401, 416 (5th Gir. 1998).

Viewing the evidence in the light nost favorable to the
Governnent, the fact finder could reasonably infer that Curry
know ngly possessed the firearm Curry was hol ding the duffle bag
when officers entered the stash house, and then dropped it; “it
fell with the |lid open.” The duffle bag was unzi pped and stuffed
with marijuana packaged for distribution, a shoe box containing
unpackaged marijuana, and a large firearm sitting on top of the
shoe box just inside the duffle bag. Gven that Curry was alone in
t he house di stributing bags of marijuana to woul d- be purchasers and
he hi nsel f possessed a bag of marijuana packaged i n the sanme manner
as those found in the duffle bag, the fact finder could reasonably
i nfer beyond a reasonable doubt that Curry was distributing the
drugs fromthe duffle bag and knew of the gun’s presence in the bag
as it was plainly visible inside the bag. Accordingly, the
judgnent of the district court is

AFFI RVED.



