UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-10328

JOHN BARNETT, DR,

Pl ai ntiff-Appellant,

VERSUS

MENTOR H'S, INC.; MENTOR POLYMER TECHNOLOG ES COVPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:99-CV-1993-P)
Decenber 13, 2001
Bef ore DeMOSS, GARWOCOD, and DENNI'S, Circuit Judges.

PER CURI AM *

Plaintiff Dr. John Barnett appeals here from the district
court’s granting of summary judgnent in favor of Defendant Mentor
H'S I ncorporated and Mentor Pol ynmer Technol ogi es Conpany. Barnett
is a surgeon who, anong other things, perforns breast inplant
surgery. |In 1996, Barnett purchased saline breast inplant devices

fromMentor. He sued Mentor in Texas state court on July 13, 1999,

Pursuant to 5th Cr. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



for breach of contract, fraud, strict products liability, and
vi ol ations of the Texas Deceptive Trade Practices Act (DTPA). Al
Barnett’s clains were prem sed on the all eged defl ati on of Mentor’s
i npl ant s. Specifically, Barnett asserted that he was forced to
replace 41 defective Mentor devices that he had inplanted in his
patients. Mentor renoved the case to federal court on diversity
grounds and then noved for summary judgnent.

The district court granted Mentor’s notion for sumary
judgnent on all Barnett’s clains. The court concl uded that Barnett
failed to present sufficient evidence that the inplants were
defective, which is necessary to prevail on a breach of contract,
fraud, DTPA, or products liability claim |In addition, the court
found that Barnett failed to establish the existence of a contract,
which is necessary to prevail on a breach of contract claim and
failed to provide any evi dence of m srepresentations or fraudul ent
statenents, as are required to prevail on a fraud or DTPA claim
Finally, the court noted that, even if the inplants had been
defective, his products liability claimwould fail because he only
sought econom c | osses, which are not recoverabl e under a products
liability theory in Texas. Accordingly, the court held that, as a
matter of law, Barnett had failed to denonstrate a genui ne di spute
of material fact.

Having carefully reviewed the entire record of this case, and
having fully considered the parties’ respective briefing and oral
argunents on the issues in this appeal, we AFFIRM the judgnent of
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the district court for the reasons stated by the district court’s
order.

AFF| RMED.



