IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10248

W LLI AM VESLEY CHAPPELL,
Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(No. 4:00-CV-1663-A)

April 29, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM:

A Texas jury convicted Petitioner-Appellant WIIiam Wsl ey
Chappel |l of the capital murder of Al exandra Heath and recommended

a death sentence. Chappell now seeks fromthis court a certificate

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



of appealability (“COA’) to appeal fromthe district court’s deni al
of habeas corpus relief. Because his clains lack nerit under the
requi site standards, we deny Chappell’s request.
l.
FACTS AND PROCEEDI NGS

The Court of Crim nal Appeal s described the evi dence presented

at Chappell’s trial as foll ows:
[ Chappell] was charged with nurdering Al exandra

Heath in the course of conmtting or attenpting to conmt

burglary of a building owed by her nother, Martha

Li ndsey, with the intent to (1) commt the fel ony of fense

of retaliation against Lindsey or her husband, El bert

Sitton, or (2) commt the theft of property belonging to

Li ndsey or Sitton. Heath, Lindsey, and Sitton were all
killed inside Lindsey's hone.

The evidence illustrates that [Chappell] had a
strained relationship with Lindsey, Sitton, and their
daughter, Jane Sitton — Alexandra’s half-sister.

[ Chappel ], who was then 43 or 44 years old, and Jane,
who was then 14 or 15 years old, began dating in 1981 or
1982 and stopped seeing each other in 1983 or 1984. 1In
May 1984, [Chappell] was indicted for nolesting Jane’'s
daught er. Lindsey had reported the offense to the
police. In May 1987, [Chappell] was found guilty of one
count of indecency with a child and was sentenced to five
years’ confinenent. [ Chappell] was released on bond
pendi ng appeal .

After the indecency trial, the Lindsey/Sitton famly
congregat ed outside the courtroom Wen [ Chappell] cane
out, he infornmed Lindsey that “it wasn’t over yet” and
that “he would get her for that.” [Chappell] related
this threat to his then-wife Sally Hayes, denied
nmol esting Jane’ s daughter and said that Lindsey and the
Sittons were after his noney.! [Chappell] stated that he

“Lindsey had filed a civil suit against himon behal f of
Jane’ s daughter.” Chappell v. State, No. 72,666, slip op. at 5
n.6 (Tex. Crim App. Cct. 13, 1999) (unpublished) (en banc)
(unani nous) .




wanted to “do away” with the Lindsey/Sitton famly.

I n January 1988, Hayes drove [ Chappel|l] to Lindsey’s
home, where El bert and Jane al so resided. [ Chappell] had
purchased sone gasoline and put it in jugs. Hayes |et
[ Chappel ] out near Lindsey’s hone and drove around for
fifteen mnutes. Wen [Chappell] signaled her with his
flashlight, she picked himup. [Chappell] no | onger had
all of the jugs and said that he had set fire to
Li ndsey’ s house. [Chappell] becane upset when he |ater
| earned that the hone suffered relatively little damage
and that none of the occupants were injured.

I n February 1988, [Chappell] and Hayes went to a gun
show. Hayes testified that she purchased a 9-nmgun for
[ Chappel I] and [ Chappel ] purchased sone anmunition, an
extra barrel, a spring, and a “small round thing with
holes in it” that fit over the barrel of the gun.
Thereafter, [Chappell] began working on a silencer for
t he gun. Hayes testified that [Chappell] tested this
device at sone property he had in Mntague County. In
March 1988, [Chappell] and Hayes purchased two wal ki e-
tal kies at a Radi o Shack.

In April 1988, [Chappell] settled an unrel ated
personal -injury suit against a church and received a
cashier’s check for $66, 000. That same nonth, [Chappell]
and Hayes went to Hornbeak, Tennessee, where Hayes owned
a house. [Chappell] brought $60, 000 of his settlenent to
put into certificates of deposit in hopes of preventing

the Lindsey/Sitton famly from getting it. Hayes
testified that [Chappell] planned to return to Texas and
the Lindsey honme in order to kill anyone who happened to
be init.

On May 3, 1988, [Chappell] and Hayes | eft Tennessee
at 10:30 a.m in a gray, burgundy, and black van. They
arrived in Fort Worth around 8:30 p.m and stopped at a
grocery store on North Main Street. Wi | e Hayes went
into the store, [Chappell] changed into dark clothing,
makeup, and a wig. [Chappell] al so had a bl ack ski mnask,
brown gl oves, and a nylon tote bag containing a wal ki e-
tal kie, the 9-mmgun, a pistol, the silencer, clips for
the guns, a crowbar, and wire cutters.

Sonetine after 9:00 p.m Hayes | et [Chappell] out of
t he van near Lindsey’s hone. Hayes then drove around the
nei ghbor hood waiting for [Chappell] to contact her by
wal ki e-tal ki e. Fifteen to twenty mnutes |ater,
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[ Chappel I ] contacted Hayes, and she picked hi mup. Wen
he got into the van, [Chappell] stated that he had “shot
Jane, her nother, and her daddy.” He also said that he
had t aken sone noney to make it | ook |ike a robbery. The
pair then drove back to Tennessee, where t hey di sposed of
as much evidence as possible. [ Chappel I] was shocked
when he |l ater | earned that it was not Jane, but her half-
sister, Al exandra Heath, whom he had kill ed.

Heat h was shot several tinmes while lying in bed and

died at the scene. Before his death, Sitton told a Fort

Worth police officer that an intruder wearing a ski mask

had confronted Sitton and Li ndsey in their bedroom where

they had been watching television. After Lindsey

conplied with the intruder’s demand for noney, the

i ntruder shot the couple several tines. Lindsey diedtwo

days later. Sitton, who survived for two nonths in the

hospital, was able to tell the enmergency room physici an

that he believed the intruder was the sanme nman who raped

hi s daughter or granddaughter.?

During the fourteen years since the occurrence of these
events, the state has tried Chappell three tinmes for the killing of
Al exandra Heath; in two of the trials, juries found himguilty of
capital nurder and returned sentencing verdicts that require the
deat h sentence. Chappell was first tried and sentenced for the
murder in 1989. On direct appeal, however, the Texas Court of
Crim nal Appeals reversed the judgnent and remanded for a retrial
on the ground that the trial judge had erred by permtting the
venire to be shuffled twice.® Chappell’s second trial resulted in

a mstrial after the court granted his supplenental notion for a

2ld. at 4-7. “Dr. Sirous Partovi, the energency room
doctor, could not renenber whether Sitton said ‘daughter’ or
‘granddaughter.’” [d. at 7 n.7.

3Chappel|l v. State, 850 S.W2d 508, 511, 513 (Tex. Cim
App. 1993).




cont i nuance. In 1996 Chappell’s third trial ended as had the
first: the jury convicted him of capital nurder and, in the
puni shnment phase, determ ned that his conduct was deliberate, that
he woul d probably threaten society with future violent crines, and
that there were not enough mtigating circunstances to justify a
life sentence as opposed to death. G ven these determ nations,
Texas lawrequired that the trial court sentence Chappell to death.
This tinme, the Texas Court of Crimnal Appeals affirned.*

In 1999, while Chappell’s state appeal was pendi ng, he began
habeas proceedings. Both the state district court and the Court of
Crimnal Appeals refused the requested wit.® The federal district
court then denied Chappell’s applications for a wit of habeas
corpus® and a COA. Chappell tinely applied to us for a COA. W
have jurisdiction over his application under 28 U.S.C. 88 1291 and
2253. 7

1.
ANALYSI S

A. Standard for G anting a COA

‘See Chappell, No. 72,666, slip op. at 17.

°See Ex parte Chappell, No. 42,780-01 (Tex. Crim App. Nov.
24, 1999) (unpublished) (en banc) (per curiam; Ex parte
Chappel |, C 2-4249-0365173-A (Tarrant Co. Crim D. C. No. 2,
Sept. 7, 1999).

5Chappel |l v Johnson, No. 4:00-CV-1663-A, 2001 U.S. Dist.
LEXIS 1057, at *24 (N.D. Tex. Feb. 6, 2001).

‘See also FED. R App. P. 22(b).
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The Anti-Terrorism and Effective Death Penalty Act of 1996
(“AEDPA")® provides that, for this court to review a district
court’s denial of habeas relief to a state prisoner, we nust first
issue a COA.° This, in turn, we cannot do unless a petitioner
makes “a substantial showing of the denial of a constitutional
right,” which nmeans that a petitioner nust denpbnstrate that
“reasonabl e jurists could debate whether . . . the petition should
have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further.”! This “reasonabl e jurists” standard i s an obj ective one;
it does not ask whether every single one of the Nation’s jurists
has reached or woul d reach the sanme concl usion. 2

As we apply this standard in a capital case, “the nature of
the penalty is a proper consideration . . . but the severity of the
penalty does not initself suffice to warrant the automatic i ssuing

of a certificate.”®? This said, we generally resolve any

8Pub. L. No. 104-132, 110 Stat. 1214 (1996). Chappel
applied for a federal wit on Decenber 26, 2000. AEDPA therefore
governs his application.

°See 28 U.S.C. § 2253(c)(1)(A) (1994 & Supp. V 1999).
1028 U.S.C. § 2253(c)(2) (1994 & Supp. V 1999).
15l ack v. MDaniel, 529 U S. 473, 483-84 (2000) (internal

quotation marks and citations omtted) (citing Barefoot v.
Estelle, 463 U. S. 893, 894 & n.4 (1998)).

2Wlliams v. Taylor, 529 U S. 362, 410 (2000).

3Baref oot, 463 U.S. at 893; Slack, 529 U S. at 483 (“Except
for substituting the word ‘constitutional’ for the word
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uncertainty about the propriety of granting a COA in the
petitioner’s favor.!* The petitioner’s show ng, however, cannot be
merely conclusional, and nust be supported by evidence in the
record. ®

Chappell’s application requires that we note two further

distinctions within this general standard of review

1. Merits versus Procedure

First, the Suprenme Court counsels that if the district court
rejects a petitioner’s constitutional clains onthe nerits, then he
“must denonstrate that reasonable jurists would find the district
court’s assessnent of the constitutional clains debatable or
wr ong. " 16 If the district court denies a habeas petition on
procedural grounds, however, a COA should issue only if the
petitioner “shows, at |east, that jurists of reason would find it
debat abl e whether the petition states a valid claimof a denial of
a constitutional right and that jurists of reason would find it

debat abl e whether the district court was correct in its procedural

‘federal,’ § 2253 is a codification of the CPC standard announced
in Barefoot.”).

YMoore v. Johnson, 225 F.3d 495, 500-01 (5th G r. 2000),
cert. denied, 121 S. . 1420 (March 26, 2001).

Ross v. Estelle, 694 F.2d 1008, 1012 (5th Cir. 1983)
(“IMere conclusory [sic] allegations do not raise a
constitutional issue in a habeas proceeding.”).

16G5] ack, 529 U.S. at 484.



ruling.” In evaluating such a showing, we need not analyze the
procedural issue first. Rather, we nmay answer the constitutional
guestion if that woul d hasten a fair disposition of the case, !® even
t hough t he Ashwander constituti onal - avoi dance canon shoul d “i nf orn?
our discretion in so doing.?*®

2. Facts versus_Law

Second, if a state court adjudicated a state prisoner’s claim
for a wit of habeas corpus on the nerits, federal courts viewthe
petitioner’s claimthrough the “l ens” of the schene laid out in 28
U S.C 8§ 2254(d).?® Under this schene, with respect to questions
of fact, we are not to grant a wit of habeas corpus unless the
state court’s adjudication on the nerits “resulted in a decision
t hat was based on an unreasonabl e determ nation of the facts in the
light of the evidence presented in the State court proceeding.”?
And in any federal habeas proceeding involving a state prisoner,

| eaving aside the distinction between procedural and nerits-based

7 d. (enphasis added).

8] d. at 485 (“Each conmponent of the § 2253(c) showing is
part of a threshold inquiry, and a court may find that it can
di spose of the application in a fair and pronpt manner if it
proceeds first to resolve the i ssue whose answer i s nore apparent
fromthe record and argunents.”).

¥1d. (citing Ashwander v. TVA, 297 U. S. 288, 347 (1936)
(Brandeis, J., concurring)).

2Barrientes v. Johnson, 221 F.3d 741, 772 (5th G r. 2000),
cert. denied, 121 S. . 902 (Feb. 7, 2001).

2128 U, S.C. § 2254(d)(2) (1994 & Supp. V 1999).
8



denials, “a determ nation of a factual issue nade by a State court
shal |l be presuned to be correct,” and the petitioner “shall have
t he burden of rebutting the presunption of correctness by clear and
convi nci ng evi dence. " ??

Li kew se, if a state court has resolved on the nerits an i ssue
of lawor a m xed issue of law and fact, we are not to grant a wit
unless the resulting decision was “contrary to, or involved an
unreasonabl e application of, clearly established federal |aw, as
det erm ned by the Suprenme Court of the United States.”?® A deci sion

is “contrary to” established federal law if the state court
“applies a rule that contradicts the governing law set forth in
[ Suprene Court] cases” or if the state court decides a case
differently than the Suprene Court did on “materially
i ndi stinguishable” facts.? A state court “unreasonably applies”
clearly established federal law if it “correctly identifies the

governing legal rule but applies it unreasonably to the facts of a

particul ar prisoner’s case.”?

2Gee 28 U.S.C. § 2254(e)(1) (1994 & Supp. V 1999).
2228 U.S.C. § 2254(d)(1) (1994 & Supp. V 1999).
20W | i ams, 529 U.S. at 405-06.

25 d. at 407-08. See also Neal v. Puckett, 2002 W. 407382,
*3-4 (5th Gr.); id. at *13 (“In the absence of clear guidance
fromthe Suprene Court, we conclude that our focus on the
‘unreasonabl e application’ test under Section 2254(d) should be
on the ultimte | egal conclusion that the state court reached and
not on whether the state court considered and di scussed every
angl e of the evidence.”).




Wth this statutory schene firmy in mnd, we exam ne the six
i ssues on which Chappell seeks a COA fromus. He asserts that

(1) because the State based much of its case on the
testinony of one acconplice-witness, the evidence did not
sufficiently support Chappell’s capital nurder conviction;

(2) the evidence did not sufficiently support the jury’'s
finding of future dangerousness;

(3) the trial judge unconstitutionally excluded hearsay
evi dence of another death rowinmate’ s “adm ssions” to having
mur der ed Heat h;

(4) the trial court violated Chappell’s right to a fair
trial when it denied his challenge for cause of a prospective
juror;

(5) the trial court violated Chappell’s right to a fair
trial in refusing to instruct the jury on the parole
inplications of a life sentence; and

(6) the State deni ed Chappell a neani ngful appeal by not
giving himtinely access to the record, reasonable access to
the prison law library, and adequate tinme to prepare his
di rect appeal.

We shall address each issue in turn.

B. Suf ficiency of the Evidence to Convict

Chappell first seeks a COA on his claim that the evidence
against himwas insufficient to convict him The district court
held that this claimwas procedurally barred and, alternatively,
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that it failed on the nerits. We conclude that the procedural
ruling would be debatable anong reasonable jurists; but, as we
shall show, the district court’s nerits holding would not. W
therefore deny a COA on this issue.

1. Pr ocedure

In federal court, Chappell has clearly asserted that the
evi dence was constitutionally insufficient to support his capital
mur der convi ction. In state habeas proceedings, he franed this
argunent nore narrowy, as a challenge to the evidence
corroborating, and thus justifying the adm ssion of, the testinony
of his then-wife, a crucial acconplice-wtness. In making this
argunent, he clearly invoked both the United States and Texas
Constitutions, as well as the State’s acconplice-w tness statute.
On direct state appeal, in which he appeared pro se, however,
Chappel | ' s argunent was nmuch nore garbled. The first two points of
error in his state appellate brief essentially contend that the
evidence did not support his conviction,?® but his sonmewhat
i ncoherent |egal argunment was |argely couched in terns of the |aw
of parties. He nentioned insufficiency only tw ce,?’ although the

second of these passages did plead insufficiency in the

26This portion of his appellate brief devoted ei ght pages to
conparing the incul patory and excul patory evi dence.

2’He first stated that “Appellant subnmits, that it’'s
questionable, if, the sufficiency of the evidence raised to a
| evel of a party, to the offense.”

11



alternative.?®

A two-step procedural problemarises. First, the State urges
that i f Chappell had presented a broad i nsufficiency claimon state
habeas, the state courts would have rejected it as procedurally
barred.? Under Texas law, sufficiency clains not appealed are
defaul ted, and cannot be raised in state habeas proceedings.* To
what ever extent Chappell failed to plead insufficiency on direct
appeal, however, the state habeas courts did not apply the
procedural bar. Rather, the habeas court adopted thirteen findings
of fact and fourteen conclusions of laww th respect to this claim
and the Court of Crimnal Appeals agreed wth the habeas court’s

reasoni ng. 3

28« Appel |l ant contends that if the error is to be considered
‘“trial error’ then jeopardy’s rule [sic] would bar retrial.
However, if the error is considered insufficiency, the Texas
Rul es of Appellant [sic] Procedure, forner Rule 81(c), new Rule
43.3(a), mandate[ ] an acquittal ordered in either scenario.”

2Chappel |, No. 72,666, slip op. at 2 (“[Chappell],
appearing pro se, . . . does not raise a challenge to the
sufficiency of the evidence.”).

%°Brown v. Collins, 937 F.2d 175, 178 (5th Cr. 1991); dark
v. Texas, 788 F.2d 309, 310 (5th Gr. 1986) (“Under Texas | aw,
both the questions of the sufficiency of the evidence and of the
propriety of a jury charge may be raised on direct appeal but not
i n a habeas proceeding.”).

31Ex_parte Chappell, No. 42,780-01 at 2. The substance of
the order of the Court of Crimnal Appeals reads as foll ows:

[ Chappel I] presents six allegations challenging the
validity of his conviction and resulting sentence. The
trial court has entered findings of fact and concl usi ons of
| aw recomendi ng the relief sought be denied.

This Court has reviewed the record. The trial court’s

12



The probl emencountered at the second step of this analysisis
that, even assumng Chappell’s claim wuld not have been
procedurally barred, he cannot raise it here in precisely the sane
ternms that he did in the state habeas proceedi ngs. The acconpli ce-
wi tness rul e® of Texas, which requires the State to corroborate
testi nony of an acconplice-witness, is a creature of state cri m nal
procedure and is not cognizable with respect to a federal habeas
petition claim?3 The district court therefore concluded, and the
State argues on appeal, that Chappell cannot, in federal habeas
proceedi ngs, transnute the narrower claimthat he did pellucidly
raise in state habeas proceedings — his challenge to the
sufficiency of corroborating evidence —into a broader chall enge
to the constitutional sufficiency of the evidence to convict.

We are not persuaded that Chappell never couched his state-
court habeas claim in federal terns. Both state courts were

certainly “alerted to the fact that the prisoner[ was] asserting

findings and concl usi ons are supported by the record and
upon such basis the relief sought by the applicant is
deni ed.

Id. Because this order refers to the trial court’s findings and
conclusions, it qualifies as an adjudication on the nerits
entitled to deference under the AEDPA. Trevino v. Johnson, 168
F.3d 173, 181 (5th Cr. 1999).

32See Tex. CooE CRM Pro. ArT. 38: 14.

33See Brown, 937 F.2d at 182 n.12 (“The [federal]
Constitution inposes no requirenent that the testinony of an
acconplice wi tness be corroborated by independent evidence.”).

13



clains under the United States Constitution,”3 because the caption
of Chappell’s first state habeas claimread as foll ows:
The trial court violated [ Chappell’s] right to due process of
|aw as guaranteed by Article I, Section 19 of the Texas
Constitution and the Fifth and Fourteenth Amendnents to the
United States Constitution in denying applicant’s notion for

instructed verdict and in inposing sentence in this case

because there was no corroboration of Ms. Hayes’ [s] testinony
35

Chappell thus “fairly presented to the state courts the substance
of his federal habeas corpus claim "3

Yet, even if Chappell did not plead his broader federal
constitutional claiminthe state courts, our jurisprudence permts
us to take cogni zance of his sufficiency-of-corroboration argunent
as a federal sufficiency claim? Chappell therefore did exhaust
in the state courts the first claimhe raises here. And, although

a federal court may raise, even sua sponte, a state procedural bar

34Duncan v. Henry, 513 U. S. 364, 365-66 (1995) (per curiam

3°Chappel | s Application for Post-Conviction Wit of Habeas
Corpus (filed May 21, 1999) at 35. Also, in describing his
claim Chappell contended that “the prosecution was so defective
as to anount to a fundanental denial of due process as guaranteed
hi munder Article I, Section 19 of the Texas Constitution and the
Fifth and Fourteenth Amendnents to the United States
Constitution.” |1d. at 42.

%6Anderson v. Harless, 459 U S. 4, 6 (1982) (interna
quotation marks omtted).

3’See Brown, 937 F.3d at 178-79 (“In our view, the instant
chal l enge to the sufficiency of the evidence was subsunmed w thin
Brown’s sufficiency claim|[regarding corroboration of testinony
by the acconplice-witness] on direct appeal. This is not a case
like dark v. Texas, 788 F.2d at 310, in which the petitioner
failed to raise a sufficiency challenge altogether.”).

14



that the state habeas courts did not apply,® we find, on a close
call, that whether Chappell raised this claimon direct appeal is
debat abl e anobng reasonable jurists. W therefore pretermt
procedural considerations and determ ne whet her Chappell nmakes a
substantial showi ng of a constitutional violation.?3°

2. Merits

For us to issue a COA on the nerits of Chappell’s sufficiency
claim he nust at |east show that reasonable jurists could debate
the district court’s alternative nerits denial.* This he has
doubly failed to do.

a. No Substanti al Show ng

First, the district court ruled that Chappell had failed to
point to any specific defect in the evidence and that the
conclusional allegations in his petition were insufficient to
entitle himto habeas relief. W agree that Chappell’s vague and
concl usi onal allegations, standing alone, are plainly inadequate.
H's application to us, like his pleading in the district court,
recites the legal standards, describes the district court’s

hol di ng, and then nerely states the foll ow ng:

8Magoui rk v. Phillips, 144 F.3d 348, 357-58 (5th Cir
1998) .

W may deny a wit on the nmerits even if the petitioner’s
claimis unexhausted. See 28 U S.C. § 2254(b)(2) (1994 & Supp. V
1999) (“An application for a wit of habeas corpus may be denied
on the nerits, notwthstanding the failure of the applicant to
exhaust the renedies available in the courts of the State.”).

40g] ack, 529 U.S. at 484.
15



Petitioner-Appellant believes that whether the state
sustained its burden to present sufficient evidence is
debatable anong jurists of reason and, further, a
different court could resolve this issue in a different
manner than the District Court did. Therefore, this
i ssue neets the requirenents of Barefoot and this Court
shoul d i ssue a Certificate of Appealability allow ng the
appeal of this issue to proceed.

Such an unsupported assertion falls well short of the substanti al
show ng of the denial of a constitutional right that Chappell nust
make for us to grant a COA on his sufficiency claim?* W are
satisfied that the district court could have denied collatera
relief on this ground al one.

b. The Evidence Was Sufficient

Qut of an abundance of caution, however, we have foll owed the
district court’s | ead and carefully exam ned the record evi dence in
this case. And, like the district court, we conclude that the
state habeas court’s findings of fact and conclusions of law with
respect to the acconplice-witness testinony firmy establish that
Chappell has failed to make a substantial show ng with respect to
the sufficiency of the evidence to convict, |ikely because such a
showng is sinply not ©possible here. Chappel | has no
constitutional ground on which to base his insufficiency claim

The standard of review in habeas proceedings of a claim of
insufficient evidence is “whether, after viewing the evidence in

the light nost favorable to the prosecution, any rational trier of

41See Ross, 694 F.2d at 1011-12 (applying this principle
pr e- AEDPA) .
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fact could have found the essential elenents of the crine beyond a
reasonabl e doubt.”*? |f we were to apply this standard, we woul d
make all reasonable inferences and credibility determ nations in
support of the verdict.*® Here, to secure a verdict, the State was
required to prove, as essential elenents, that Chappell (1)
intentionally caused the death of Al exandra Heath (2) in the course
of commtting or attenpting to conmt burglary by entering a
buil ding without the effective consent of its owner and therein
conmtting a felony —either theft or retaliation.*

As the state habeas court summari zed in the foll ow ng findings
of fact, not only did the acconplice-w tness gi ve dammi ng testi nony
agai nst Chappel |, but ot her evidence and wi t nesses corroborated her
testi nony, point by point.

2. Sally Hayes, [Chappell’s] wfe and acconplice,

testified that:

a. On May 3, 1988, she and [ Chappell] drove from
Tennessee to Fort Worth in a gray, burgundy,
and bl ack Dodge van, arriving around 8:30 p. m

b. [ Chappel I] changed into black pants, a navy
sweatshirt, a black jacket, black makeup, and
bl ack wig; he carried a black nylon tote bag
wth a walkie-talkie, 9mm gun, silencer,
crowbar, and snippers inside, and a bl ack ski
mask.

C. Sonetinme after 9:00 p.m, she |let [Chappell]
out of the van near the Lindsey-Sitton hone

42Jackson v. Virginia, 443 U.S. 307, 309 (1979) (enphasis
original).

3| d.

4“Tex. PenaL CobE ANN. 88 19. 02 (nurder), 19.03 (capital
murder), 30.02(a)(1l) (burglary), 36.06(a)(1) (retaliation)
(Vernon 1994).
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and t hen drove around t he nei ghbor hood wai ting
for himto contact her by wal ki e-tal ki e.

d. About 15-20 mnutes later, she received
[ Chappell’s] call and went to 22nd Street to
pi ck himup, where he told her that he “shot
Jane, her nother and daddy.”

[3]. After his conviction for indecency with a child,
[ Chappel I'] threatened Martha Li ndsey that “it wasn’t over
yet” and that he “woul d get her for that.” [testinony of

Vi ckie Lynn Bel t]

[4]. On March 23, 1988, [ Chappell] purchased two wal ki e-
tal kies from Radi o Shack. [testi mony of Scott Andrew
\ét nor €]

[5]. On May 2, 1988, [Chappell] told Lillie Cunni ngham
that he was returning to Texas the next day. [testinony
of Lillie Sumrers Cunni nghamn

[ 6] . On May 3, 1988, a white man wearing a ski mask
entered the honme of Martha Lindsey and El bert Sitton and
fired several shots. [testi mony of Lieutenant Thonas
Carl Swan, who related what the wounded Elbert Sitton
told himin the hospital; Sitton also testified that the
masked man demanded noney, which Lindsey gave hinj

[7]. After the shooting, Kevin Barrington, the victins’
nei ghbor, saw a figure wearing all dark clothes.
[testi nony of Kevin Barrington]

[8. About the sane tinme, Mke Torres observed a white
man wal ki ng down 22nd Street in all black clothes with a
ski mask over his face. [testinony of Mke Torres]

[9]. M. Torres observed the man pull out a walkie-
talkie, walk to the corner, and junp into a van.
[testinony of M. Torres]

[10]. The bullets recovered fromAl exandra Heath' s body
were a 9mm Luger caliber, as were two of the bullets
recovered from Martha Lindsey’s body. [testinony of
Li eut enant Swan]

[11]. [Chappell] attenpted to create an alibi for hinself
by falsely suggesting to several w tnesses he was in
their conpany in Tennessee on the night of this offense
and early the followng norning. [testinony of C aude
Cranford, April Ann disson, and Penny Gail Oseman]
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[12]. [Chappell] attenpted to have his cell mate bonded

out of jail in order to stage Ms. Hayes’ [sic] suicide

after leaving a note exonerating himand inplicating his

friend Ray Pruitt. [testinony of Christopher Patrick

Carroll]
Chappel | has not specifically contested any of these findings, nuch
| ess presented cl ear and convi nci ng evidence to refute any of them
The presunption of correctness therefore applies to them These
findings, viewed in the |ight nost favorable to the verdict, anply
support each essential elenent of capital nmurder. |In claimngthat
t he evi dence was constitutionally insufficient to convict, Chappel
does not —and cannot —nake a substantial showi ng of the deni al

of a constitutional right.

C. Suf ficiency of the Evidence of Future Danger ousness

Chappel |l also contends that the evidence is insufficient to
support the jury's affirmative finding that there was a probability
t hat Chappell would in the future commt crimnal acts of violence
that would constitute a continuing threat to society. Texas |aw
requires that a jury nmake this finding before the court may i npose
the death sentence.*

1. No Substanti al Show ng

The district court rejected this claim because Chappel
offered “nothing but conclusory [sic] allegations in support of
this allegation.” Chappell has offered nothing nore in his

application to us. |Instead of expl aining why the evi dence does not

®Tex. CRM Proc. CobE ANNL. 37.0711(b) (2) (Vernon 1981 & Supp.
2002) .
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support an affirmative answer to the special issue, Chappell nerely
states that “it is <clear that the -evidence at trial was
constitutionally insufficient to support an affirmative answer to
the ‘future dangerousness’ issue,” and that “[n]Jo rational juror
could have answered this special 1issue beyond a reasonable
doubt[.]” As we have already explained, such conclusional
all egations do not justify the issuance of a COA

2. The Evidence Was Sufficient

Agai n, however, because this is a capital case, we have
exercised caution and reviewed all the pertinent record evidence.
Qur review convinces us that Chappell can nmake no show ng, much
| ess a substantial one, that he has been deni ed any constitutional
right with respect to the sufficiency of evidence supporting the
jury’'s affirmative finding of future dangerousness. |f we were to
review whether the evidence is sufficient to support the jury’s
finding of future dangerousness, we woul d again apply the standard
st at ed above —whether any rational trier of fact coul d answer the
speci al issue affirmatively.“®

The state court conducted a thoughtful and thorough anal ysis
of the record evidence. The court concluded from this analysis
that “[t] he evidence shows that [Chappell], in an attenpt to avoid

responsibility for nolesting a child, engaged in an escal ating

M I ler v. Johnson, 200 F.3d 274, 286-88 (5th Cir. 2000)
(appl yi ng the Jackson standard to a jury’s “continuing threat”
finding).
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course of violence fromthreat to arson to the cal cul ated nurder of
three people and then, in order to avoid responsibility for three
murders, arranged for the nurder of his w fe-acconplice and the
inplication of a friend in these nmurders.” The concl usion that
this evidence, which Chappell’s application does not contest,
sufficiently supported the jury’'s finding of future dangerousness
is not debatable anong jurists of reason.

As Chappel |l has made no substantial show ng of the denial of
a constitutional right, we deny his request that we i ssue a COA on
this claim

D. Excl usi on of Hearsay “Adni ssions”

Chappel | next conplains of the trial court’s refusal to permt
hi mto present hearsay statenents of Ricky Lee Green, another death
row i nmate, to show that G een, and not Chappell, nurdered Heath
and her parents. More specifically, Chappell argues that “[b]y
excluding all testinony regarding [Geen’s] nultiple adm ssions
that he was the one who commtted these nurders, the trial court
deprived [ Chappell] of the right to present a defense and rendered
his trial fundanentally wunfair.” W agree with the district
court’s determnation that Chappell has failed to nake a
substantial showi ng that the exclusion of these hearsay statenents
anounted to the denial of a constitutional right.

We begin our analysis of this issue by briefly reciting the
procedural history of Chappell’s attenpts to secure Geen's live
testinony at trial. The trial court held hearings in October 1993,
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Novenber 1993, and Decenber 1995 on notions regardi ng all egations
that Geen had confessed to the nmnurders. G een was not present at
the first hearing. During the Novenber 1993 hearing, which G een
did attend, the trial court inquired into his conpetency and then
adnoni shed hi m about his rights and gave all statutory warnings.
When the court then asked specifically whether Geen w shed to
wai ve the attorney-client privilege and have comunications
allegedly made to his attorney, Danny Burns, disclosed, Geen
unequi vocal ly answered “No.” The court also asked: “Do you
understand that by saying no now, you are basically saying all of
those letters and things you have witten, you didn’'t intend? |Is
that i1t?[,]” to which G een answered “Yes.” Geen also wthdrew
the wai ver-of-privilege request wherein he told Burns to disclose
any letter to Chappell’s attorneys. The court then denied
Chappell’s attorney’s request for the court to conpel Burns to
produce the previous letter, and refused the request to view any
such letter in canera.

During the Decenber hearing, before Chappell’s retrial, Geen
i nvoked his Fifth Arendnent right not to testify. \Wen he first
did so, Geen was determ ned by the trial court to be conpetent and
able to understand his right not totestify. Geen then repeatedly
asserted his right not to testify at Chappell’s trial. Chappell,
not surprisingly, still wshed to offer the evidence through
various out-of-court declarations allegedly nade by Geen.
Chappel | s counsel argued that even though these statenents were
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hearsay, they were neverthel ess adm ssible as statenents against
penal interest. After conducting a hearing, the trial court
refused to admt the statenents, concluding that they did not
satisfy the reliability requirenent of the relevant state rule

whi ch mandates that a statenent against penal interest not be
admtted “unl ess corroborating circunstances clearly indicate the
trustworthiness of the statenent.”* Chappell has not directed our
attention to any such corroborating circunstances.

The law is well settled that “[a] state court’s evidentiary
rul i ngs present cogni zabl e habeas clains only if they run afoul of
a specific constitutional right or render the petitioner’s trial
fundanmentally unfair.”* Here, Chappell in effect conplains that
the trial court refused to allow unreliabl e hearsay evidence to be
presented to the jury. But he has failed to show that, in so
doi ng, the Texas court unreasonably applied federal |aw.

The Conpul sory Process C ause of the Sixth Anendnent gives a
defendant the right to obtain favorable testinony fromw tnesses,
and this right applies to the states through the Due Process cl ause
of the Fourteenth Anendnent.?*® “The right to offer the testinony
of witnesses . . . is in plain terns the right to present a

defense, the right to present the defendant’s version of the facts

“Tex. R EviD. 804(24).
48Johnson v. Puckett, 176 F.3d 809, 820 (5th Cr. 1999).

“Washi ngton v. Texas, 388 U.S. 14, 19 (1967).
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as well as the prosecution’s to the jury so that it may decide
where the truth lies.”®°
O the Suprene Court cases interpreting this right, the one

that nost closely parallels Chappell’s claim Chanbers v.

M ssi ssi ppi, °* stands at best®2 for the proposition that when a state

court refuses to admt into a nmurder trial the confession of a
third party to the crime for which the defendant is being
prosecuted, such a refusal my violate due process if the
confessi on bears “persuasive assurances of trustworthiness”> or
“consi derabl e assurance of [its] reliability.”%

Green’ s “confession” bears no such assurances. |n considering
the propriety of its exclusion, under both federal and state |aw,
the Texas Court of Crimnal Appeals sunmarized the trial court’s
factual findings as foll ows:

First, the trial court found that G een’ s confession

did not coincide with the facts of the instant case

Testinony at the hearing showed that Green told defense
i nvestigator Tomrmy Brown that he killed “lInga” after they

%0 d.

S1Chanbers v. M ssissippi, 410 U. S. 284 (1973).

2\ | ast di scussed Chanbers in detail in Little v. Johnson,
162 F. 3d 855 (1998), where we stated that Chanbers stands for a
more limted proposition: that “certain egregious evidentiary
errors may be redressed by the due process clause.” 1d. at 860
(quoting Barefoot, 697 F.2d at 593, and citing Maness V.
VWi nwight, 512 F.2d 88, 91 (5th Cr. 1975) as “recogni zi ng

factual limts” on the Chanbers hol ding).
%3] d. at 302.
% d. at 300.
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had been out drinking and then killed her parents.
However, Heath was no | onger going by the nane “lnga,”
havi ng changed her nane to “Al exandra.” Further, the
autopsy results showed no alcohol present in Heath's
systemat the tinme of her death.

Second, the trial court found that Geen' s four
known nurders involved knives and a different type of
nmotive and victim Former Fort Worth Police Oficer
Danny LaRue investigated the capital nurder for which
Green was on death row. LaRue testified that in all of
Geen’s confirmed nurders, the weapon of choice was
al ways a knife, the victins were always |oners, and the
mur ders had sexual overtones . :

Third, the trial court held that G een’s statenents
were not trustworthy, based on the following: (1) the
anount of tinme and opportunity that [Chappell] and G een
had t oget her on death rowto discuss the case; (2) G een
had previously expressed a desire to take the blane for
former death-row i nmate John Yarborough's case; and (3)
[ Chappell] confessed to Yarborough about the instant
crime.

The trial court found that death-row inmate David
Wayne Stoker . . . had told defense counsel that G een
killed the Sitton/Lindsey famly over a drug
deal —eontrary to Green’s confession. :

Lastly, defense investigator Edgar Loven testified
t hat Green had confessed to Roger Thi el eman while the two
were being bused back to Tarrant County in February,
1992. The trial court found that the information was
unrel i abl e because Tarrant County booking records show
that Green was not incarcerated in Tarrant County during
that time period. >

These findi ngs anply support the trial court’s exclusion of Geen’s
“confession.”

Inthis court, rather than chall enge these findings, which are
therefore presuned to be correct, Chappell takes issue with the

Court of Crimnal Appeals’s reliance on United States v. Scheffer, °°

°Chappel |l v. State, No. 72,666, slip op. at 10-12.

56523 U.S. 303 (1998).
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in which the United States Suprene Court upheld a per se exclusion
of polygraph test results from mlitary courts nmartial.> I n
Scheffer, though, the Court nmade clear that “[a] defendant’s right
to present relevant evidence is not unlimted, but rather is
subject to reasonable restrictions.”>8 Chappell’s attenpt to
di stinguish Scheffer on the ground that it is inapplicable to
factual evidence tending to negate guilt rings hollow in |ight of
the Suprene Court’s enphatic repetition that “[t]he accused does
not have an wunfettered right to offer testinony that s
i nconpetent, privileged, or otherw se inadm ssible under standard
rul es of evidence. The Conpul sory Process C ause provides himwth
an effective weapon, but it is a weapon that cannot be used
irresponsibly.”® |In any event, this weapon certainly cannot be
used to force the admssion at trial of unreliable and
unsubst anti at ed hearsay testinony.

The trial court gave Chappell a full and fair opportunity to
substanti ate the hearsay testinony that he wi shed to present to the
jury. That Chappell failed to do so with either convincing
evi dence or corroborating testinony bol sters our conclusion that

the district court did not act unreasonably in rejecting this

51d. at 306-07, 317.
%81 d. at 308.
°See Taylor v. lllinois, 484 U S. 400, 410 (1988) (holding

that a trial court may constitutionally exclude the testinony of
a material witness as a discovery sanction).
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claim Here, the state trial court did not err in excluding
Green’s hearsay statenents, so neither the state courts nor the
district court erred in denying habeas relief. As Chappell has
failed to nake a substantial showi ng that the exclusion of Geen's
uncor robor at ed hearsay statenents viol ated his constitutional right
to present a defense or rendered his trial fundanentally unfair, we
decline to issue a COA on this claimas well.

E. Deni al of Chall enge of Venireman for Cause

Chappel | al so contends that he was denied his right to a fair
jury-sel ection process when the trial court denied his chall enge
for cause to the seating of a prospective juror, venireman Edward
Brett Lea. Specifically, Chappell insists that Lea “was
disqualified to sit on a capital nurder jury and apply the |aw
regarding mtigating circunstances” because Lea could not
di stingui sh between whet her Chappell’s future dangerousness was a
“possibility” or a “probability.”® The district court concl uded
that these contentions are without nerit; and since this concl usion
is indisputable anong jurists of reason, Chappell can nake no
substantial show ng that would warrant the issuance of a COA

Under the Sixth Amendnent, a prospective juror nmay be excl uded

for cause if his views regarding the death penalty would “prevent

80The second special issue asked the jury “whether there is
a probability that the defendant would commt crimnal acts of
vi ol ence that would constitute a continuing threat to society.”
TeEx. CooE CRIM PrRoC. ANN. 37.0711(b) (2) (enphasis added) (Vernon
1981 & 2002 Supp.).
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or substantially inpair the performance of his duties as a juror in
accordance with his or her oath.”® For exanple, a challenge for
cause nust be granted if a prospective juror states that he would
automatically 1inpose a death sentence wthout considering
i ndi vi dual aggravating and mtigating circunstances.® A potenti al
juror may, however, be rehabilitated by counsel or the court; and
if it becones apparent that the juror could follow the law in
accordance with his oath and the court’s instructions, denial of a
chal | enge for cause woul d be proper, and the chall enged venireman
could serve on the jury. Moreover, a state trial court’s “inplicit
finding of inpartiality inits denial of the petitioner’s challenge
for cause” is a determ nation of fact, subject to a presunption of
correctness on collateral review ©3

To receive a COA on this claim Chappell nust nake a
substantial showing that jurists of reason would find the district
court’s disposition of this claim debatable or wong. The nost
concise analysis of his claimis that of the Court of Crimnal
Appeal s, which conducted a painstaking review of the relevant
testi nony, and concl uded t hat

[t]he record shows that although at one point Lea

characterizedtheterns [“possibility” and “probability”]
as “synonynous” and “i nt erchangeabl e,” he later clarified

6lAdans v. Texas, 448 U.S. 38, 45 (1980).

62See Morgan v. lllinois, 504 U S. 719, 729 (1992).

8Mont oya v. Scott, 65 F.3d 405, 419 n.29 (5th Cr. 1995);
see also Fuller v. Johnson, 114 F.3d 491, 500-01 (5th Gr. 1997).
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and retracted his characterization by stating that the
terms were “not exactly interchangeable,” noting that
“probabilities” may be determ ned while “possibilities”
are infinite. When a prospective juror’s answers are
vacill ating, unclear, or contradictory, thetrial judge’s
superior point of view is particularly inportant and

deserving of our deference; and we will hold that the
trial judge abused his discretiononly if his decisionis
not supported by the record. . . . Having viewed Lea s

voir dire as a whole, we hold that the trial judge did

not abuse his discretion by denying the challenge for

cause. ®
Al t hough he contends that the Court of Crimnal Appeals effectively
cherry-picked sone of Lea’s responses to justify the denial of the
claim Chappell points to none of Lea’s responses that the court’s
all eged selectivity omtted. |Instead, Chappell stacks inaccuracy
on inaccuracy: He states that Lea never retreated fromhis initial
statenent that the terns “possibility” and “probability” are
synonynous, and therefore, argues Chappell, “[s]ince admttedly al
things are possible, a death sentence was assured.”

Chappell has failed to show that the district court’s
determ nation was incorrect. The record shows that the trial court
probed extensively into Lea' s understanding of the words
“probability” and “possibility.” At no point did any of Lea’'s
answers mandate the conclusion urged by Chappell —that Lea was
predi sposed to vote “yes” on this special issue, no matter what the

evi dence showed. Rather, Lea clearly said that whether the death

penalty woul d be appropriate woul d depend on the evidence.

64See Chappell v. State, No. 72,666, slip op. at 16-17
(citations omtted).
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Accordingly, we deny Chappell’s request for a COA on this

claim
F. Jury Instruction Regarding Parole

Chappell insists that he was denied a fair trial by the trial
court’s refusal to instruct the jury that if Chappell were

sentenced to life inprisonnent, he would not be eligible for parole
within the remai nder of the violent period of his life.® |In Texas,
however, parole eligibility is not a proper consideration for
jurors during sentencing in capital cases.® The Texas Court of
Crimnal Appeals has held that the refusal to provide such an
instruction does not violate the Texas Constitution.®

Chappel | contends that under Simobns v. South Carolina, % due

process requires that a parole instruction be given in his case.

In Sinmmons, the United States Suprene Court held that due process

8Chappel |l commtted his capital offense in May 1988. At
that time, Texas |aw provided that a defendant convicted of
capital nurder who receives a life sentence is not eligible for
parole until his actual tinme served equals fifteen years of
confinenent, w thout consideration of good-tine credits. See
former Tex. CooE CRIM Proc. ANN. 42.12 § 3f(a)(1)(A) (Vernon 1979)
and current 8 3g(a)(1)(A) (Supp. 2002). In this case, Chappel
woul d have been 68 years old before becomng entitled to be
considered for parole. He does not refer us to any evidence
regardi ng the degree of recidivismanong 68-year-olds who have
been rel eased after serving | engthy sentences for nurder.

66See Santellan v. State, 939 S.W2d 155, 170 (Tex. Crim
App. 1997).

6’See Smith v. State, 898 S.W2d 838, 846-47 (Tex. Crim
App. 1995), cert. denied, 516 U S. 843 (1995).

68512 U.S. 154 (1994).
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requires the sentencing jury to be inforned that the defendant is
i neligible for parol e when the defendant’s future dangerousness is

at issue and state | aw absolutely prohibits the def endant’s rel ease

on parole.?® In such a case, the defendant nmay obtain an
instruction regarding that prohibition, to enable the jury to
consider the inpossibility of parole while it debates future
danger ousness.

As the district court correctly observed, however, the S mMmobns
plurality expressly distinguished Texas’ s sentencing schene as not
including a “life-w thout-parole sentencing alternative to capital
puni shmrent.”7° The plurality also stated that it would not “lightly
second-guess a decision whether or not to inform a jury of
i nformation regardi ng parole” when parole is available.” W have
repeatedly determ ned that Sinmons does not apply to Texas capital
cases: A Texas court’s refusal to instruct the jury regarding

parol e passes federal constitutional nuster.’ Furthernore, our

891 d. at 168-69 (Brennan, J.) (plurality).
Ol d. at 168 n. 8.
IId. at 168 n. 8.

?See \Wheat v. Johnson, 238 F.3d 357, 361 (5th Cr.)
(collecting cases), cert. denied, 121 S. C. 2226 (2001):
We have repeatedly recognized that the Simmons rule
applies only whenthereis alife-w thout-possibility-of-
parole alternative to the death penalty, an alternative
that does not exist in Texas. To hold that a |engthy
parole ineligibility is the de facto equivalent of alife
sentence wi thout possibility of parole, as [petitioner]
argues, would create a new rule under the law of our
Crcuit.
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jurisprudence in this area has recently received the support of

Randass v. Angelone.” |In that case, the Supreme Court rejected a

capital petitioner’s contention under Sinnmons that a hypotheti cal
future event, his “potential parole ineligibility,” required that
a parole ineligibility instruction be given to the sentencing
jury. 7

Reduced to its essence, then, this claimfor relief asks that
we announce a new rule of constitutional |aw regarding parole
instructions and apply it to this case. This we cannot do.”™

Because the district court (and for that matter, the state

See al so Hughes v. Johnson, 191 F.3d 607, 617 (5th Gr. 1999);
Muni z v. Johnson, 132 F.3d 214, 224 (5th Gr. 1998); A lridge v.
Scott, 41 F.3d 213, 222 (5th Cr. 1994) (“We therefore read
Simobns to nean that due process requires the state to informa
sentencing jury about a defendant's parole ineligibility when,
and only when, (1) the state argues that a defendant represents a
future danger to society, and (2) the defendant is legally
ineligible for parole.”). For state cases to the sane effect,
see Broxton v. State, 909 S.W2d 912, 918-19 (Tex. Crim App.
1995) (stating that Simons is not applicable to Texas’ capital
sentenci ng schene); Smth, 898 S.W2d at 850 n.17 (“The
underlying rationale for the Suprene Court in Sinmobns . . . isS

i napplicable to Texas jurisprudence.”).

3530 U.S. 156 (2000).

“ld. at 167-68 (Kennedy, J.) (plurality); id. at 179-81
(O Connor, J., concurring). The rationale of the Randass
di ssenters does not apply here. Conpare id. at 182 (Stevens, J.,
di ssenting).

“See \Wheat, 238 F.3d at 361-62, where we stated that, given
our nunerous cases holding that the rule of Sinmons does not
apply to defendants who would be legally eligible for parole if
sentenced to life in prison, to accept the argunent that Chappel
makes here woul d be to announce a new rule of constitutional |aw.
Such an announcenent is, of course, barred by Teague v. Lane, 489
U S. 288, 310 (1989).
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courts) applied current federal |law not just reasonably but
correctly, Chappell cannot make a substantial show ng of the deni al
of a constitutional right. W therefore deny his application for
a COA on this issue.’

G Denial of “Effective Right” to File a Pro Se Appell ate Bri ef

Lastly, Chappell contends that he was denied the effective
assi stance of counsel and a fair appellate review of his sentence
when the State “effectively prevented him from preparing his
appellant’s brief by refusing to allow himaccess to the record in
atinely manner and refusing to allow [him access to the [prison]
law library to research his cases.” Mre specifically, Chappel
conplains that he was denied (1) access to the trial record, (2)
access to the prison law library, and (3) adequate tinme to wite
his brief on appeal. The district court ruled that this claimis
procedurally barred, because it was never presented to the state
courts and thus has not been exhausted. Again, as a cautious

alternative, the district court went on to rule that Chappell’s

®Chappel | directs us to Brown v. Texas, 522 U. S. 940
(1997), an opinion authored by Justice Stevens and joi ned by
Justices Souter, G nsburg, and Breyer, on a denial of a petition
for wit of certiorari. That opinion remarked on “the need and
desirability of giving a parole instruction when the period of
parole is so long as to effectively keep a prisoner incarcerated
for the remai nder of the violent period of his life.” 1d. This
portion of Brown, however, is of no precedential value, as
Justice Stevens’s opinion was a dissent fromthe denial of
certiorari. Regardless of the nerits of Justice Stevens’s
position, his dissent did not render the Texas habeas court’s
ruling on this issue an unreasonabl e application of federal |aw
as interpreted by the Suprene Court.
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claimis belied by the record and thus fails on the nerits as well.
Chappel |l has not nade the show ng required for a COAto issue with
respect to either of these alternative hol di ngs.

1. Pr ocedure

First, a review of Chappell’s state wit petition plainly
denonstrates that he never raised this claimin the state courts.
| nstead, Chappell argued that the Court of Crimnal Appeals
violated his right to counsel by “allow ng [Chappell] to prepare
and file his own direct appeal to his conviction in contravention
to [sic] the Sixth and Fourteenth Anendnents to the United States
Constitution in that [Chappell] clearly |acked the professional
conpet ence necessary to effectively argue his own case.”’” Chappel
rai sed no all egations that he was prevented fromgai ni ng access to
the appellate record or to the prison lawlibrary. Neither does he
mention the procedural bar in his COA application to this court,
let alone attenpt to explain how the district court incorrectly
applied it. W hold that a COA cannot be granted on this
unexhausted and thus procedurally barred claim

2. Merits

The district court alternatively ruled that Chappell’s claim
fails on the nerits. He cannot nake a substantial show ng here,
because the district court was entirely correct, as a brief review

of the rel evant events shows.

""Chappel | does not repeat this argunent to us.
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After Chappell’s court-appointed attorney filed a brief on
di rect appeal, Chappell filed notions to strike the brief, dismss
his counsel, and proceed pro se. The Court of Crimnal Appeals
remanded the case for a hearing on Chappell’s notion for self-
representation.

At the hearing, the trial court adnoni shed Chappel |l about the
danger s and di sadvant ages of self-representation. For exanple, the
trial court warned Chappell that “any other appellate |awer[ ]

woul d have greater access to research materials than anyone that is

incarcerated,” and that Chappell faced “many limtations” in
accessing “various docunents and materials.” Chappell answered,
“Yes, sir, | realize that. It’s a definite handicap.” Chappel

nevertheless insisted on exercising his state right to self-
representation on direct appeal in conscious disregard of the trial
court’s repeated warni ngs about proceeding pro se, particularly in
light of the seriousness of the punishnent he was facing. The
Court of Crimnal Appeals subsequently granted Chappell’s notion
for self-representation, relieved Chappell’s appoi nted counsel of
any further duties, and ordered that the brief previously filed be
renoved fromthe record.

Qur review of the record convinces us that the State did not
prevent Chappell from preparing his appellate brief in a tinely
fashion. Chappell may not have received the record as pronptly as
he woul d have |iked, but he was granted two extensions of tinme in
which to prepare his brief. Chappell does not argue that the del ay
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in receiving the record prevented himfromraising any clainms on
his direct appeal or harned his defense in any other way; he
ultimately filed a 96-page brief incorporating the points nade by
his fornmer counsel and raising a total of seven points of error.
None of Chappell’s appellate filings were in fact rejected as
untinely. On this point, Chappell thus has made no substantia
show ng —and cannot .

Simlarly, Chappell has not shown that he was deni ed adequat e
access to the prison law library to prepare his appellate brief.
Chappell hinself testified at the hearing that he had adequate
access to the law library through his fellow inmates: “To get
around this rule [alimt on the nunber of sources a prisoner could
request at one tine], you get other people to order three | aw books
also . . . . | can get as many as | need because | can get five
peopl e, ten people, whatever | need, to order nme three | aw books
each.” Having insisted on proceeding pro se despite the tria
court’s lucid and fully adequat e war ni ngs about the potential risks
and hardshi ps of self-representation, Chappell cannot now be heard
to conplain of those sane risks and hardships, or the untoward
results, if any, that they may have produced, as grounds for habeas
relief.

Chappell summarizes this claim by urging that “the State
cannot constitutionally deprive the petitioner of the tools to
conplete a successful brief of all the issues he shoul d have been
given,” and that petitioners have a right to effective assistance
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on direct appeal. But, inasnuch as broad generalities never
suffice as a substantial show ng of the denial of a constitutional
right, and because we find the district court’s determnations with
respect tothe record, the library, and the appellate scheduling to
be beyond debate anobng reasonable jurists, we hold that a COA
shoul d not issue on this ground either.
L1,
CONCLUSI ON

For all the foregoing reasons, Chappell’s application is

DENI ED.
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