IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10178

PAVELA JEFFREY, MD;
PAULA LEW S, MD,

Pl aintiffs-Appellants,
ver sus

COLUMBI A MEDI CAL CENTER AT
LANCASTER SUBSI DI ARY LP,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:99-CV-2246-H)

August 15, 2002

Bef ore GARWOOD, DeMOSS and DENNI'S, G rcuit Judges.
GARWOOD, Circuit Judge:”

Plaintiffs-appellants Panel a Jeffrey (Dr. Jeffrey) and Paul a Lew s
(Dr. Lew s) brought this lawsuit agai nst def endant Col unbi a Medi cal

Center at Lancaster Subsidiary LP (the hospital), alleging that the

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



hospi tal di scrim nated agai nst theminviolationof 42U.S.C. §1981.1
The district court, after tine for discovery, granted the hospital’s
nmotion for sunmmary judgnent. The plaintiffs appeal the summary j udgnent
in favor of the hospital. W affirm
Facts and Proceedi ngs Bel ow

Dr. Jeffrey and Dr. Lewis are both board certified
anest hesi ol ogi sts. They are both African-Anerican. Dr. Jeffrey
joined the staff at the hospital (which was then called M dway Park
Hospital) in 1990. Dr. Lews also joined the hospital staff in 1990.
They provi ded anesthesia services to the hospital until 1997. In
1994, Drs. Jeffrey and Lewis, along with Dr. George Jones, forned
Triad Anesthesia G oup, PLLC (Triad), a professional |limted
liability conmpany. At all relevant tinmes, Drs. Jeffrey and Lew s
have been owners of Triad. (Dr. Jones is no longer a Triad owner and
is not involved in this suit.)

On January 1, 1997, Ernest Lynch (Lynch) becane Chief Executive
O ficer of the hospital. H's duties included oversight of the
hospital’s day to day operations and he was authorized to negotiate
and enter into exclusive contracts on behalf of the hospital. In
August 1997, Lynch, on behalf of the hospital, entered into a
contract with North Texas Anesthesia Consultants (NTAC), an outside

group, for NTAC to provide the hospital with anesthesia “call

! The plaintiffs’ conplaint also stated a state | aw claimfor
intentional inflictionof enotional distress. They do not press that
cl ai mon appeal .



coverage” from August 16, 1997 through Septenber 3, 1997.2 Under the
contract, NTAC was paid $1,500 per twelve hour period for providing
the call coverage. Prior to this tinme, the hospital did not pay for
call coverage. Coverage was provided by staff anesthesiol ogists
(including the plaintiffs), who made thensel ves avail abl e for
energency and obstetric procedures on a rotating basis. The staff
anest hesi ol ogists billed for any services rendered, but were not paid
for merely making thensel ves avail able to take energency calls.

On Septenber 7, 1997, after getting word through inform
channel s of the arrangenent with NTAC, Dr. Jeffrey wote to Lynch
i nquiring about the possibility of a simlar arrangenent for Triad.?
Lynch agreed to pay Triad $1, 000 per twelve hour period to provide
call coverage during Septenber and Cctober 1997. Dr. Ariba Quansah,
an anest hesi ol ogi st on the staff of the hospital, was also paid for
call coverage at a $1,000 rate during Septenber and COctober 1997.4
Dr. Quansah apparently is an African-Anerican

On August 1, 1997, Lynch informed Triad that the hospital was

2 Providing “call coverage” neant that NTAC would nake
anest hesi ol ogi sts avail able on short notice to provi de anesthesia
servi ces for unschedul ed procedures such as energency surgeries or
deliveries. Inthe case of a schedul ed surgery, a surgeon woul d request
an anest hesi ol ogi st in advance.

3 As we explain below, the content of Dr. Jeffrey’'s letter
i ndicates that she did not entirely understand the details of the
arrangenent with Triad.

4 1t appears fromthe record that Dr. Quansah was actually only

pai d $1, 000 per twenty-four hour peri od, whereas Tri ad was pai d $1, 000
per twelve hour period (or $2,000 per twenty-four hour period).
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considering entering an exclusive arrangenent for anesthesia services
and that Triad could submt a proposal. Lynch also solicited
proposal s from anest hesi ol ogy groups that did not practice at the
hospital. Lynch received proposals from Triad, DFW Anest hesia (DFW,
and Anesthesia Consultants. Triad proposed to provide call coverage
for a stipend of $20,000 per nmonth. DFW proposed a $35, 000 nonthly
stipend. And Anesthesia Consultants proposed a $40, 000 nonthly
stipend. Lynch awarded the excl usive contract to DFWand the
arrangenent was effective Novenber 1, 1997. On Cctober 2, 1997
Lynch sent letters to Drs. Jeffrey and Lewis informng themthat, as
of Novenber 1, they would no |onger be able to exercise their
clinical privileges in the hospital, except for secondary
consul tati ons, because DFWwoul d becone the hospital’s exclusive
provi der of anesthesia services as of that date.®

The plaintiffs contend that the hospital’s actions in paying
NTAC for call coverage at a higher rate than Triad was paid for the
sane coverage and in awardi ng the exclusive contract to DFWrat her
than to Triad, which had submtted the |l owest bid, were notivated by
racially discrimnatory aninmus. |In support of its summary judgnent
nmotion, the hospital offered evidence, including copies of
correspondence and Lynch’s affidavit and deposition testinony, of

legitimate reasons for its actions. Lynch testified that he entered

5> The uncontradicted evidenceis that the sane |letter was sent to
all of the anesthesi ol ogi sts who were then on staff at the hospital,
i ncl udi ng several who were white.
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into the three week contract with NTAC because, in August 1997, he
becane aware of significant deficiencies in the hospital’s existing
call coverage system and perceived an urgent need to enact a
tenporary solution until the problens were resolved. Lynch stated
that, when the NTAC arrangenent ended, he arranged for Triad and Dr.
Quansah to provide the call coverage and paid themat the $1,000 rate
only because they were willing to provide the coverage at that rate.
Lynch expl ained that he also felt the lower rate was justified
because the plaintiffs and Dr. Quansah were already on staff at the
hospi tal and received i ncome when surgeons at the hospital requested
their services for elective surgeries. Regarding the DFWcontract,
Lynch testified that a primary factor weighing in DFWs favor was its
size. O the three groups submtting proposals, DFWwas by far the
|argest with a total of seventy-seven physicians. According to his
testinony, Lynch perceived that a group the size of DFWwoul d be
better able to neet the hospital’s needs than a smaller group. On or
about Septenber 10, 1997, Dr. Jeffrey had infornmed Lynch that Triad
had enpl oyed a new physician, Dr. Kevin Thomas, and that Dr. Jeffrey
had a nedical condition requiring treatnment. Thus, at the tine Lynch
was maki ng his decision, he knew that Triad consisted of only three
physi ci ans, one of whom was new and anot her of whom had a nedi cal
condi tion.

The district court held that the plaintiffs did not have

standing to assert the section 1981 cl ains because the contracts at



issue related to Triad as an entity, rather than to the plaintiffs as
i ndividuals. The district court further ruled that, even if the
plaintiffs did have standi ng, they had produced no evidence to rebut
the hospital’s proof of legitimte, non-discrimnatory reasons for
its decisions. The plaintiffs challenge both of these determ nations

on appeal .

Di scussi on

| . Standard of Review

We review a district court’s grant of summary judgnent de
novo, applying the sane standard as that enployed by the district
court. GQuillory v. Dontar Indus., Inc., 95 F. 3d 1320, 1326 (5th
Cr. 1996). Summary judgnent is proper if, after adequate
opportunity for discovery, the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with any
affidavits filed in support of the notion, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law See Fed. R Cv. P
56(c); Anderson v. Liberty Lobby, Inc., 106 S.C. 2505, 2511
(1986). The noving party bears the initial responsibility of
stating the basis for its notion and identifying the portions of
the summary judgnent record which it believes denonstrate the
absence of a genuine issue of material fact, but is not obligated

to support the notion with material negating the opponent’s



claim Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2553, 2554
(1986). Wien a proper notion is nmade, summary judgnent shoul d be
granted if the nonnovant fails to nmake a sufficient show ng, by
appropriate summary judgnent evidence, to establish the existence
of an essential elenent of his case on which he will bear the
burden of proof at trial. 1d. at 2552. Sunmary judgnment is
proper where the sunmary judgnment evidence does not suffice to
support a verdict in favor of the nonnovant. Little v. Liquid
Air Corp., 37 F.3d 1069, 1075 - 76 (5th Cr. 1994). “Wen
eval uating the summary judgnent evidence, we resolve factua
controversies in favor of the nonnoving party, but only when
there is an actual controversy; that is, when both parties have
subm tted evidence of contradictory facts.” Quillory, 95 F. 3d at
1326.
1. Standing

42 U.S.C. § 1981 provides, in pertinent part:

“(a) Statenent of equal rights. Al persons within the

jurisdiction of the United States shall have the sane

right in every State and Territory to make and enforce

contracts . . . as is enjoyed by white citizens .

(b) *Make and enforce contracts’ defined. For purposes

of this section, the term ‘' nmake and enforce contracts’

i ncl udes the making, performance, nodification, and

termnation of contracts, and the enjoynent of al

benefits, privileges, terns, and conditions of the

contractual relationship.

(c) Protection against inpairnment. The rights protected

by this section are protected agai nst inpairnment by

nongover nnental discrimnation and inpairnment under
color of State law.”



Thus, as relevant to this case, section 1981 proscribes
racial discrimnation that concerns the making or enforcing of a
contract. See Bellows v. Anoco G|, 118 F. 3d 268, 274 (5th Gr.
1997). The essence of the plaintiffs’ claimis that there was a
racially discrimnatory notivation behind the hospital’s
decisions to pay Triad less for call coverage than it had paid
NTAC and to award DFWthe exclusive contract rather than Triad.®
The district court correctly applied this court’s decision in
Bellows to find that the plaintiffs did not have standing to
assert Triad s legal rights under section 1981.

Standing is a jurisdictional question, and thus a question
of law that is reviewed de novo by this court. See Janes v. City
of Dallas, 254 F.3d 551, 562 (5th Cr. 2001). To establish
standing, a litigant nust denonstrate that he has suffered an injury

in fact. Havens Realty Corp. v. Coleman, 102 S.Ct. 1114, 1121

6We note that the nature of the plaintiffs’ clains appear to have
evol ved sonmewhat fromthose articulatedinthe conplaint. The conpl ai nt
allegedthat theplaintiffs nedical clinical privileges weretermnated
for racially discrimnatory reasons and that the term nations deni ed t he
pl ainti ffs due process as guaranteed by the hospital’s by-laws. It
further alleged that, for racially discrimnatory reasons, the
plaintiffs were denied the sane opportunity to submt an exclusive
anest hesi a servi ces proposal that white anest hesi ol ogi sts enj oyed. As
devel oped during di scovery inthedistrict court, and as pressed by t he
plaintiffs on appeal, the essence of their clai mnowis that payi ng NTAC
at the $1,500 rate whil e paying Tri ad at the $1, 000 rat e was di sparate
treatnent and t hat Lynch’s choi ce of DFWover Tri ad for the excl usive
contract was racially notivated. Intheir argunentstothis court, the
plaintiffs do not address the due process allegation or direct our
attention to the hospital by-laws and do not contend that they were
deni ed an adequat e opportunity to submt a proposal for the excl usive
contract.



(1982). A civil rights plaintiff shareholder may not establish
standing nerely by alleging injuries suffered by the corporation
alone. Gegory v. Mtchell, 634 F.2d 199, 292 (5th Cr. 1981). In
Bell ows, the plaintiff individual, an African-Anerican, was the
maj ority owner and president of Phillips Industrial Constructors,
Inc. (PICI). He alleged that defendant Anoco G| Conpany, notivated
by racial aninus, had nodified, changed, or term nated contracts with
PICI in violation of section 1981. Relying on our previous decision
in Searcy v. Houston Light & Power Co., 907 F.2d 562 (5th Cr.),
cert. denied, 111 S. C. 438 (1990), we expl ained that “because
Bel |l ow s cl ai magai nst Anpbco is nerely derivative of PICI’s cause of
action, Bellow has no individual section 1981 cl ai m agai nst Anpco.”
Bel l ows, 118 F.3d at 276.°

This case is anal ogous to Bell ows and Searcy. The plaintiffs
owned and ran Triad, which was a regi stered professional limted
liability conmpany. Cf. Bellows, 118 F.3d at 270 (plaintiff was
maj ority owner and president of corporation); Searcy, 907 F.2d at 563
(plaintiff was founder and president of corporation). Triad, as an
entity, was paid for call coverage and Triad, as an entity, submtted
a proposal to provide anesthesia services exclusively. Cf. Bellows,

118 F. 3d at 276 (essence of plaintiff’s claimwas that Anpbco

" The plaintiff’s nanme in Bellows was Bellow. Hs nane was
m sspelled in the case caption and the error was never corrected.
Bel l ows, 118 F.3d at 270 n.1



interfered with PICI’s contracts or PICI’s ability to contract with
Anoco); Searcy, 907 F.2d at 563 (plaintiff conplained that defendants
refused to contract with corporation). Thus, it was Triad’ s right to
make and enforce contracts that was allegedly infringed and Tri ad
that had a potential cause of action under section 1981. The
plaintiffs, as individuals, have no standing to assert Triad' s
clains. Bellows, 118 F.3d at 276 - 77; Searcy, 907 F.2d at 565.

The injuries that the plaintiffs allege — econom c | oss,
enbarrassnent and humliation, and | oss of professional reputation —
are derivative of Triad s potential cause of action. The plaintiffs
argue that, at least, their enbarrassnent and humliation and
prof essional reputation injuries are separate and distinct from any
injuries suffered by Triad.® W rejected the sane |line of reasoning
in Bellows, wherein we explained “[a]lthough Bellow clainmed that he
sust ai ned enotional damages that were different fromPICl’'s economc
damages, his enotional danmages result fromthe sane violation that
gave rise to PICI’s econom ¢ danages -- Anpco’s alleged violation of
PICI’s right to contract.” Bellows, 118 F.3d at 277 n. 27 (enphasis

added). Whether or not they suffered separate and distinct danmages,

8 The hospital asserts that the plaintiffs nay not properly raise
t hese non-econom c i njuri es on appeal because, inthedistrict court,
they did not argue | oss of professional reputation and they all eged
enbarrassnent and humliation only in connection with Dr. Lews’s
intentional infliction of enotional distress claim which has been
abandoned on appeal. W need not deci de whether these issues are
properly before us because, as we explain, all of theallegedinjuries
derive fromthe sane all eged conduct.
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the plaintiffs do not have individual clainms for alleged violations
of Triad s section 1981 rights. 1d.

The plaintiffs argue that special considerations apply in the
context of a physician’s relationship with a hospital and urge this
court to adopt the holding of Gonez v. Alexian Bros. Hospital, 698
F.2d 1019 (9th Cr. 1983) (per curianm). In Gonmez, the plaintiff
was a physician who owned a professional corporation for
provi di ng enmergency room services. The corporation was denied a
contract to operate the defendant hospital’s energency room
al l egedly because the plaintiff and other physicians in his group
were Hi spanic. The Ninth Crcuit found that Gonmez, as an
i ndi vidual, had standing to assert a Title VIl claimbecause he
had al |l eged personal and distinct injuries — the failure to award
the contract to his conpany deprived hi mof enploynent as

director of the hospital’s energency room and caused him

hum liation and enbarrassnent. 1d. at 1021. The court stated
that the sane analysis applied to Gonez’ s section 1981 claim |d. at
1022.

To the extent that Gonez is inconsistent with our holding in
Bel | ows, Gonez does not state the lawin this circuit. |In Bellows,
we expl ained that “[t] he Anroco work that Bell ow | ost which
purportedly gave rise to Bellow s section 1981 claimwas the
exact sanme Anoco work that PICI lost.” Bellows, 118 F.3d at 277.

In this case, any work that Drs. Jeffrey and Lewis | ost was the exact

11



sanme work that Triad lost. The hospital entered an excl usive
agreenent with DFW neaning that only physicians affiliated wth DFW
woul d be supplied with anesthesia service enploynent (except on a
secondary consultation basis). Had the hospital signed an exclusive
contract with Triad instead of DFW then only physicians affiliated
with Triad woul d have received this work. The Cctober 2, 1997
letters fromLynch to the plaintiffs did not termnate the
plaintiffs’ clinical privileges to practice nedicine at the hospital.
The letters nerely infornmed the plaintiffs that they would not be
able to exercise those privileges (except on a secondary consul tation
basis) while DFWhad an exclusive arrangenent with the hospital. In
other words, the plaintiffs were inforned that they woul d be
receiving no nore first consultation work fromthe hospital because
that work would all go to physicians in the DFWgroup. The
plaintiffs’ clinical privileges were eventually term nated after a
period of inactivity. But we are aware of no evidence indicating
that the hospital would have refused to permt the plaintiffs to
continue exercising their clinical privileges if they had chosen to
affiliate wth DFW As far as the evidence indicates, these
plaintiffs |lost work only because Triad |ost the contract. The fact
that the owners of Triad are physicians with clinical privileges at

t he def endant hospital does not provide a principled reason to carve

12



out an exception to our section 1981 standing requirenents.?®

We conclude that the district court correctly held that the
plaintiffs did not have standing to assert Triad' s section 1981
clains. Furthernore, as we now explain, even if these plaintiffs did
have standing, we agree with the district court’s determ nation that
they did not produce sufficient evidence of discrimnation to
W t hst and summary j udgnent.
1. Sufficiency of Evidence

“To prevail under section 1981, the plaintiff nust
prove a prima facie case of intentional discrimnation.
The plaintiff nay establish a prim facie case by
direct evidence or, nore commonly, by circunstanti al
evidence of discrimnatory notive. To establish a
section 1981 claim the plaintiff nust show that (1) he
or she is a nenber of a racial mnority; (2) the
defendant had an intent to discrimnate on the basis of
race; and (3) the discrimnation concerned one or nore
of the activities enunerated in the statute; in this
case, the making and enforcing of a contract.”

Bel l ows, 118 F.3d at 274 (internal citations omtted).

Assum ng, arguendo, that these plaintiffs did have standing to
assert a section 1981 claim the first and third prongs of such a
claimare clearly satisfied. Thus, the issue to be decided is
whet her the plaintiffs made a sufficient showi ng on the second prong

— intentional discrimnation based on race — to survive summary

\\¢ observe that the reasoni ng i n Gonez di d not rest on any speci al
considerations regarding the professional relationship between
physi ci ans and hospitals. For the Gonez court, theinquiry was whet her
the defendant’s <conduct interfered wth Gonez s enploynent
opportuni ties, not whether there was anyt hi ng speci al inthe nature of
t he physi ci an-hospital rel ationship. See Gonez, 698 F. 2d at 1021; see
alsoDiggs v. Harris Hospital - Methodist, Inc., 847 F. 2d 270, 273 (5th
Cir. 1988) (explaining Gonez).
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judgnent. See Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047 (5th
Cr. 1996) (plaintiff nust prove racially discrimnatory purpose of
act to show section 1981 violation). As is common in discrimnation
cases, these plaintiffs attenpt to prove this elenment with
circunstantial evidence. Cains of racial discrimnation brought
under section 1981 are governed by the sane evidentiary framework
that applies to clains of enploynent discrimnation under Title VII
LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 448 n.2 (5th Cr
1996). This framework was established by the Suprene Court in
McDonnel | Douglas Corp. v. Geen, 93 S.Ct. 1817 (1973) and the
el enments of the plaintiff’s prinma facie case will necessarily vary
according to the nature of the claimand the facts of the case.
LaPierre, 86 F.3d at 448 & n. 3.

As applied to the facts and nature of this case, the plaintiffs
could make a prinma facie case of intentional discrimnation by

showi ng (1) that they are nenbers of a protected class (this is

10 The onl y arguabl y di rect evi dence of intentional discrimnation
was t he deposition testinony of a Dr. Bader (who was not an enpl oyee,
officer, or agent of the hospital) who stated that he told the
plaintiffs that he thought it was a possibility that Tri ad was deni ed
t he excl usi ve contract because Drs. Jeffrey and Lewi s were bl ack. The
plaintiffs donot direct our attentionto any evi dence showi ng that Dr.
Bader had any basi s or reason to knowwhat noti vated Lynch’ s deci si on.
Dr. Bader testifiedspecificallythat Lynch had never told hi mthat the
plaintiffs’ race played any roleinthe decisionto awardthe contract
to DFWand Dr. Bader di d not of fer any expl anati on of his grounds for
believing that discrimnation was a possibility. Wthout nore, Dr.
Bader’ s testi nony concer ni ng what he sai d he t hought was a possibility
cannot be regarded as probative direct evi dence of discrimnatory i ntent
on the part of the hospital.

14



clearly satisfied), (2) that they sought and were qualified to
recei ve an available contract, (3) that their contract proposal was
rejected or that they received a contract on unfavorable terns, and
(4) that a simlarly-situated person or entity that was not in a
protected class received a contract for which the plaintiffs were
rejected or received a simlar contract on nore favorable terns.
Cf., e.g., Raggs v. M ssissippi Power & Light Co., No. 00-60874,
slip. op. 1361 at 1366 (5th Cr. Jan. 3, 2002) (elenents in a
di scrimnatory discharge case); LaPierre, 86 F.3d at 448 (elenents in
a discrimnatory hiring case); Wallace, 80 F.3d at 1048 (plaintiff’s
section 1981 conplaint alleged discrimnation in refusing to renew
enpl oynent contract and in differential paynent terns under the
original contract). For our analysis, we wll assune arguendo, as
did the district court, that these plaintiffs established a prim
facie case of intentional discrimnation.?

Once the plaintiff nmakes a prima facie case for
di scrimnation, an inference of discrimnation arises and the
burden shifts to the defendant to articulate a legitimte, non-
discrimnatory reason for the action. LaPierre, 86 F.3d at 448.
“I'f the defendant cones forward with a reason which, if believed,

woul d support a finding that the challenged action was

1We arenot entirely satisfiedthat theplaintiffs have actually
done so. As one exanpl e of a possi bl e deficiency, theplaintiffs do not
appear to have produced conpet ent evi dence t o showt hat either NTAC or
DFW wer e white-owned entities.
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nondi scrimnatory, the inference [of discrimnation] raised by
the plaintiff's prima facie case drops fromthe case.” Id. Once
t he def endant has produced evidence of a legitinmate, non-

di scrimnatory explanation, the plaintiff nust produce evidence
whi ch woul d support a finding that this explanation is
pretextual. Texas Dep’t of Community Affairs v. Burdine, 101
S.Ct. 1089, 1093 (1981); Russell v. MKinney Hosp. Venture, 235
F.3d 219, 222 (5th Gr. 2000). The defendant’s burden is only
one of production, not persuasion. Reeves v. Sanderson Pl unbi ng
Products, Inc., 120 S.C. 2097, 2106 (2000). The plaintiff at
all tinmes has the burden of persuasion. |d.

The hospital articulated legitimte, non-discrimnatory reasons
for paying NTAC $1,500 per twelve hour period for call coverage for
three weeks and | ater paying Triad $1,000 per period for the sanme
coverage. Lynch provided affidavit and deposition testinony
reflecting the follow ng: Lynch perceived that the hospital was
facing a crisis in call coverage for anesthesia services in August
1997. At that time, the hospital’s anesthesia service needs were
bei ng served by Triad, another anesthesiology group called TX-AN, and
a few i ndependent anesthesiol ogists (including Dr. Quansah). Pri or
to m d- August 1997, call coverage was handl ed by rotating the
responsibility anong these physicians and no one was conpensated for
providing call coverage. (O course, a physician who was actually

called in to provide anesthesia services for an unschedul ed procedure

16



woul d be paid for that work.) Lynch believed that there was an
urgent need to bring in an outside entity to handle call coverage
whil e a permanent solution to that problemwas found. NTAC was
avail able to provide the coverage but woul d accept nothing | ess than
the $1,500 stipend to do so. NTAC provided call coverage at the
$1,500 rate from August 16, 1997 through Septenber 8. Triad and Dr.
Quansah agreed to provide call coverage on a rotating basis from
Sept enber 8, 1997 through Cctober and they required only a $1, 000
stipend to do so.?1?

Much of Lynch’s testinony was corroborated by copies of
correspondence and ot her docunentation.®® There was al so
uncontroverted evidence that Lynch and Dr. Huang, chairnman of the
hospital’s surgery departnent, reprinmanded three anesthesi ol ogi sts,
including Dr. Lewis, for failure to respond to calls for anesthesia
services in July and August 1997. (The other two physicians who were

so reprimnded were white males associated with TX-AN.) Dr. Lews

21ynch’s affidavit states that Triad and Dr. Quansah were each
pai d $1, 000 “per day” for call coverage, but invoices and cancel ed
checks included intherecordindicatethat Triad was pai d $1, 000 per
t wel ve hour peri od whereas Dr. Quansah was only pai d $1, 000 per twenty-
four hour period.

13\W note, however, that Dr. Jeffrey’' s |letter of Septenber 7, 1997
di d not containaclear proposal for Triad to provide call coverage for
the $1,000 rate. Dr. Jeffrey wote, “It has al so been brought to our
attention that the Hospital has i npl enent ed a new paynent pl an for cal
coverage services in the amount of $1, 000 per person per call as is
evi denced by its agreenent with the ot her anest hesi a group that al so
currently provide call coverage to the hospital.” (enphasis added).
This description indicates that Dr. Jeffrey did not have a correct
under st andi ng of the $1,500 stipend arrangenent w th NTAC

17



does not dispute that she failed to respond to a call in July 1997 or
that there was over a two hour wait before anyone at Triad responded
to the call. Dr. Lewis asserts that, at the tinme of the call, she
was on a planned vacation, that she had notified the hospital that
she woul d be unavailable, and that the call was only placed as the
result of a clerical error on the hospital’s part. For the purposes
of summary judgnent, we assune that Dr. Lewi s’s explanation is true.
But this incident and the two simlar incidents that were proxinate
intime still support Lynch’s perception that there was a need to

i nprove call coverage.

The burden thus shifted back to the plaintiffs to produce
adequat e evidence that the hospital’s articul ated reasons were
pretextual. The plaintiffs need not affirmatively show that racial
di scrimnation was the real reason for the different contract terns;
a jury may usually infer the ultimate fact of discrimnation if it is
persuaded that the defendant’s explanation is false. See Reeves, 120
S.C. at 2108. But, to survive sunmary judgnent, these plaintiffs
had to produce sone evidence that Lynch’s explanation was fal se. See
id. This they did not do. On appeal, the plaintiffs rely sinply on
assertions that a jury could find Lynch’'s testinony to be false.

Such a finding would i ndeed be in the province of the jury, but the
plaintiffs do not satisfy their burden by their nmere concl usory
assertion of it. The hospital satisfied its burden of production by

produci ng Lynch’s testinony. That evidentiary burden involves no
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credibility assessnents. Russell, 235 F.3d at 222.

The hospital also articulated legitimte, non-discrimnatory
reasons for awarding the exclusive contract to DFW Again, these
reasons were offered primarily through testinony by Lynch,
corroborated by correspondence and docunents. Again, in determning
whet her the hospital has satisfied its burden of production, we can
make no credibility assessnents. Lynch explained that a prinmary
factor in the decision was DFWs |arge size and the perception that
t he seventy-seven physician group would be the nost likely to have
the resources to neet the hospital’s continuing anesthesia services
needs. During the time he was naki ng the decision about the
excl usi ve contract, Lynch was aware that Triad had only three
physi ci ans, one of whom was new to the group and anot her of whom had
a nedical condition requiring treatnent. According to Lynch, four
DFW anest hesi ol ogi sts had been awarded tenporary privileges to
practice at the hospital as of Cctober 29, 1997 and, |ater,
addi ti onal DFW physicians were awarded privil eges and provi ded
anest hesi a services under the exclusive contract.

Again, the plaintiffs do not point to any evidence tending to
prove that Lynch’s explanation was false. The plaintiffs again rely
primarily on a conclusory assertion that a jury could find that Lynch
was testifying fal sely. The plaintiffs concede that DFW had
seventy-seven physicians in its group, but point out that DFW which

al so provi ded anesthesia services to other facilities, was not
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obligated to put all seventy-seven physicians at the hospital’s
di sposal at any one tine. This fact, which, for sumary judgnent
pur poses, we assunme to be true, does not negate Lynch's testinony
that he perceived DFWs overall size and avail abl e resources gave DFW
an advantage in being able to neet the hospital’s anticipated needs.
The plaintiffs do not dispute that DFWal ready had four physicians
with clinical privileges prior to the effective date of the excl usive
arrangenent and that this nunber was already greater than Triad' s
overal |l size. As discussed above, there was evidence that Triad
failed to respond pronptly to a call for service in July 1997
Al t hough we accept as true Dr. Lewis’s testinony that the incident
resulted fromthe hospital’s clerical error, Triad s delay in
respondi ng supports Lynch’s contention that Triad’s small size was a
consideration. A seventy-seven physician group may be better able to
respond in such a situation than a three physician group.

There was al so evidence that, in April 1997, Dr. Lewi s was
reprimanded for failure to supervise one of Triad' s certified
regi stered nurse anaesthetists, in violation of hospital
policies. In her deposition testinony, Dr. Lewis admtted that
the violation had occurred. It would not have been unl awful for
the hospital to take such an incident into account when deci di ng
whet her to award the contract to Triad. Cf. Price Waterhouse v.
Hopkins, 109 S.Ct. 1775, 1784 (1989) (Title VII prohibits

enpl oyers fromtaking certain factors into account when nmaking
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enpl oynent deci sions, but does not |limt other factors that may be
taken into account).

The plaintiffs, who at all tinmes had the burden of persuasion,
were required to put forth at | east sone evidence that the hospital’s
expl anation was unworthy of credence. See Reeves, 120 S.C. at 2108.
To satisfy their burden of proving intentional discrimnation, at a
mninmum the plaintiffs had to conbine their prima facie case with
sufficient evidence to find that the hospital’s explanation was
false. See id. at 2109. To survive summary judgnent, the plaintiffs
had to show that there was an actual controversy over the veracity of
the hospital’ s explanation by submtting evidence of contradictory
facts. See Quillory, 95 F.3d at 1326; cf. Russell, 235 F. 3d at 225
(enpl oynent di scrimnation defendants were not entitled to judgnent
as a matter of |law when plaintiff had produced substantial evidence
countering defendants’ expl anation).

Concl usi on

These plaintiffs did not have standing to assert Triad s section
1981 clains. Even if the plaintiffs did have standing, they did not
produce evidence sufficient to create genuine issues of material fact
and thus survive sunmary judgnent. Accordingly, the judgnent of the

district court in favor of the hospital is AFFI RVED
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