IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10143

DANETTE HOPE GRCS; EDI TH D. Sl KES,
Pl ai ntiffs-Appellants,

ver sus

CITY OF GCRAND PRAI RI E, TEXAS, ET AL.

Def endant s,
CITY OF GRAND PRAI RI E, TEXAS; HARRY L. CRUM RI CHARD L. BENDER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas - Dallas D vision
(3:96- CV-2897-D)

March 12, 2002

Before JONES, W ENER, and PARKER, Circuit Judges.
PER CURI AM *

Plaintiffs-Appellants Danette Hope G os and Edith D. Sikes
(collectively, “Appellants”) appeal from adverse sumary judgnent
orders dismssing their 42 U.S.C. § 1983 cl ai ns agai nst the Cty of

Grand Prairie, Texas (the “Cty”) and Harry Crum the Chief of the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Cty of Gand Prairie Police Departnment (“GPPD’). W affirm both

grants of summary judgnent.

| . Facts and Proceedi ngs
This is our third encounter with these parties related to the
sanme underlying occurrences. Al t hough the operative facts are
recounted fully in the second of our two previous encounters,?! we
provi de here the abbreviated version fromour first encounter?:

This suit grew out of allegations by Gos and Si kes
that Eric Rogers, a fornmer GPPD officer, physically,
sexual ly, and verbally abused them G os contends that
during a routine traffic stop in August 1995, Oficer
Rogers used excessive and inproper force against her,
i ncl udi ng grabbi ng her breast and pl aci ng her in the back
of his squad car on a hot day with the w ndows cl osed.
Si kes asserts that Rogers, while responding to a call in
February 1996, sexual |y abused her by grabbi ng her breast
and placing his hand in her pants. Both G os and Sikes
filed conplaints wth the GPPD Internal Affairs

Depart nent. Sikes also testified before a grand jury
which indicted Oficer Rogers on charges of “official
oppression.” Rogers was term nated by the GPPD f ol | ow ng

an internal investigation.?

G os and Sikes filed their 8 1983 clains against the Cty,
Chief Crum and Lieutenant Bender, the officer in charge of the
GPPD s Departnent of Internal Affairs. In February 1998, the
district court granted the Cty's notion for sunmary judgnent,

holding that the Cty was not |iable under 8§ 1983 because G os and

' Gos v. City of Grand Prairie, Tex., 209 F.3d 431 (5th
Cir. 2000).

2 Gos v. Cty of Gand Prairie, Tex., 181 F.3d 613 (5th
Cr. 1999).

3 Gos, 181 F.3d at 614.



Sikes had failed to show that Chief Crum possessed final policy-
maki ng authority over the GPPD s policy, as would be required if
their municipal liability claimwere to succeed. At the sane tineg,
the district court al so dism ssed all clainms agai nst Chief Crumand
Li eutenant Bender in their official capacities.

Appel l ants appealed the district court’s grant of summary
judgnent to the Cty, and in July 1999 we vacated that ruling
hol ding that the court had relied on erroneous |egal standards in
determ ning whether the City could be held liable under § 1983 for
the alleged constitutional violations of its chief of police. W

remanded the case to the district court to make a first
determ nation of whether state |law entrusted Chief Ctumw th the
final policymaking authority that could establish the Gty's § 1983
liability,” and to allow the parties to present argunents
“concerning the sources of state |law inpacting upon the |ocus of
pol i cymaki ng authority over the GPPD."*

In the neantinme, back at the district court, Chief Crum and
Li eutenant Bender had filed notions for sunmary judgnent based on
a defense of qualified imunity for the Appellants’ § 1983 clains
against themin their supervisory capacities. The district court
granted Bender’s notion for summary judgnent, and Appellants did

not appeal that ruling at that tinme. The district court granted

Chief Crumis notion with respect to the clains that he (1)

4 1d. at 617.



mai nt ai ned an i nproper hiring policy and (2) inproperly trained and
supervi sed Rogers. The court refused to grant qualified i munity
to Chief Gumw th respect to his hiring of Rogers, however

Crum appeal ed the court’s denial of qualified immunity as to
the hiring of Rogers, and in April 2000, we reversed that denia
and remanded the case, holding that the evidence was insufficient
to showthat Chief Crumwas deliberately indifferent to Appellants’
constitutional rights when he nmade the decision to hire Rogers.?®

At the sane tinme, Appellants had cross-appeal ed the district
court’s grants of qualified immunity to Chief Crum on the hiring
policy and training and supervision clains, but they “properly
recogni ze[d]” that “the appeal of summary judgnent on these two
clains [was] an interlocutory appeal not typically imediately
reviewable by this court.”® We declined to exercise pendent
appellate jurisdiction over the cross-appeal.’ Accordi ngly,
Appel l ants’ objections to the grant of qualified imunity to Chief
Crumon the hiring policy and training and supervision clainms have
not yet been revi ewed by us.

Finally, the district court turned its attention for the
second tine to the Gty s nunicipal liability. The district court

issued its Menorandum Opinion and Order on the City s renewed

> Gos, 209 F.3d 431 (5th Cr. 2000).

6 1d. at 436.

“1d. at 437.



nmotion for sunmary judgnment in Decenber 2000, granting the Gty’'s
nmoti on and once again dismssing the action as to City and as to
Chi ef Crumand Li eutenant Bender in their official capacities. In
its ruling, the district court cited U S. Suprene Court authority
for the proposition that a municipality can be held |liable only
“when execution of a governnent’s policy or custom whether nmade by
its | awmakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury,”® and noted that
the policy or custom nust be attributable to a person wth
pol i cymaki ng authority. The district court held as a matter of | aw
that Chief Crum did not exercise policynmaking authority for the
Cty, “at least in any respect that would permt [plaintiffs] to
recover against the City onthe clains at issue in this case,” and
noted that Gros and Sikes had not identified any other potentia
pol i cymakers through whomthe City could be held |iable.
Proceeding in the alternative, the court then assuned arguendo
that Chief Crumdi d have policymaki ng authority and determ ned t hat
the Gty would nevertheless not be liable. Referring to its own
earlier ruling concerning Chief Crumis qualified imunity on the
hiring policy and training and supervision clains, and to our
ruling on the claim based on the hiring of Rogers, the district
court held that Crunmis acts and omssions with regard to GPPD s

hiring policy generally, the hiring of Rogers in particular, and

8 Monell v. Dep't of Soc. Servs., 436 U S. 658, 694 (1978).
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the training and supervision of Rogers, did not rise to the |evel
of deliberate indifference required to establish the Cty’'s
liability. Accordingly, the district court once again dismssed
the action as to the Cty and as to Chief Crum and Lieutenant
Bender in their official capacities, and issued a January 2001
order effectuating the sane.

Appellants filed a tinmely notice of appeal of the district

court’s Decenber 2000 ruling on the Gty's liability.

1. Analysis

A. Standard of Revi ew

W review a grant of summary judgnent de novo, applying the

sane standard as the district court.?® A notion for summary
judgnent is properly granted only if there is no genuine issue as
to any material fact.®® An issue is material if its resolution
could affect the outcone of the action.! In deciding whether a
fact issue has been created, we nust view the facts and the

inferences to be drawn therefromin the |ight nost favorable to the

° Morris v. Covan Wirld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

10 Fed.R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

11 Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248
(1986) .




nonnovi ng party. 2

The standard for summary judgnent mrrors that for judgnment as
a matter of law. *® Thus, the court nmust review all of the evidence
inthe record to which the parties invite the court’s attention,
but nmake no credibility determ nations or wei gh any evidence. In
reviewing all the evidence, the court nust disregard all evidence
favorable to the noving party that the jury is not required to
believe, and should give credence to the evidence favoring the
nonnmoving party as well as that evidence supporting the noving
party that is uncontradicted and uni npeached. ®

B. D scussion

1. Municipal Liability

Section 1983 provides, in relevant part:

Every person who, under col or of any statute, ordinance,
regul ation, custom or usage, or any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
person within the jurisdictionthereof tothe deprivation
of any rights, privileges, or inmmunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

12 See d abi si onnptosho v. City of Houston, 185 F.3d 521, 525
(5th Gir. 1999).

13 Celotex Corp., 477 U.S. at 323.

14 See Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 915 n. 7
(5th Gr. 1992), cert. denied, 506 U S. 832 (1992).

15 Reeves Vv. Sanderson Plunbing Products, Inc., 530 U S.
133, 150 (2000).

6 1d. at 151.



In Board of County Conm ssioners of Bryan County, Okl. v. Brown

(“Brown”), the U S. Suprenme Court discussed at length the
inposition of § 1983 liability on a municipality. Al t hough a
municipality is a “person” for purposes of § 1983, the Court
enphasi zed that the statute inposes liability only on the one who
subjects another to the deprivation of guaranteed rights,
privileges, or immunities, and that “a municipality may not be held
l'i abl e under 8 1983 solely because it enploys a tortfeasor.”'® As
the Court noted, “[we have consistently refused to hold

nmuni ci palities liable under a theory of respondeat superior.”?®

Instead, “a plaintiff seeking to inpose liability on a
muni ci pality under 8§ 1983 [nust] identify a nunicipal ‘policy’ or
‘custom that caused the plaintiff's injury.”2 This requirenent
“ensures that a nunicipality is held liable only for those
deprivations resulting fromthe decisions of its duly constituted
| egislative body or of those officials whose acts may fairly be
said to be those of the nmunicipality.”? |f the deprivation is
alleged to have resulted froma “custom” it nmust be a customthat

is “so widespread as to have the force of law before § 1983

7 520 U.S. 397 (1997).
18 Brown, 520 U.S. at 403.
9 ] d.

N
o

d.

21 1d. at 403-04.



liability may fairly be inposed on the nunicipality.? In either
case, the execution of the governnent’s policy or custom nust be
attributable to the nunicipality’'s “lawmmkers or...those whose
edicts or acts may fairly be said to represent official policy.”?

If the plaintiff succeeds in identifying a specific
governnental policy or custom and a person wth policynmaking
authority, the plaintiff nust next show that the nunicipality,
through its deliberate conduct, was the noving force behind the
injury alleged.? At this stage, the U S. Suprene Court has

cautioned us to proceed slowy before i nposing nunicipal liability.

As the Court explains, “the conclusion that the action taken or
directed by the municipality or its authorized deci si onmaker itself

violates federal laww |l also determ ne that the nunicipal action

was the noving force behind the injury of which the plaintiff

conpl ains.”? The Court contrasts that situation with one in which

the action taken by the alleged policymaker is “itself legal,”?
such as the hiring of an officer who | ater uses excessive force.
Wth respect to this latter situation, the Court adnoni shes:

Where a plaintiff clainms that the nmunicipality has not
directly inflicted an injury, but nonethel ess has caused

22 1d. at 404.

25 Monel |, 436 U.S. at 694.

24 See Brown, 520 U.S. at 404.
2% 1d. at 405 (enphasis added).

26 1 d. (enphasis added).



an enpl oyee to do so, rigorous standards of culpability
and causation nust be applied to ensure that the
muni cipality is not heldliable solely for the actions of
its enpl oyee. ?’

To neet these “rigorous standards,” plaintiffs |ike Gos and Si kes

who seek to show that a “facially | awful municipal action” has | ed

an enployee to violate their rights, “nust denonstrate that the

muni ci pal action was taken with ‘deliberate indifference’ astoits

known or obvious consequences. A showing of sinple or even

hei ght ened negligence will not suffice.”?8

In the instant case, Appellants contend that the district
court erred in failing to find that Chief Crum held policynmaking
authority sufficient to support their claim that the Cty was
liable for the violation of their constitutional rights.? They
insist that an individual can be endowed wth policynaking

authority either through positive |aw or by custom or usage’

having the force of law'?; that the City showed only that Chief

27 | d. (enphasis added).
26 |d. at 407 (internal citation omtted) (enphasis added).

2% The district court observed that “plaintiffs have not
identified any...potential policymaker [other than Chief Cruni
who participated in the violations of their constitutional
rights,” and therefore declined to hold the Cty l|iable under §
1983 after it concluded that Chief Crumdid not exercise
pol i cymaki ng authority. Gos v. Cty of Gand Prairie, Tex.,
2000 W. 1842421, at *3 (Dec. 12, 2000). W note, simlarly, that
Appel | ants have not urged us on appeal to consider anyone but
Chief Crumas a potential policynmaker, and we have not done so.

30 Jett v. Dallas | ndependent School District, 491 U S. 701,
737 (1989).

10



Crum was not entrusted wth such authority through the positive
law, and that they (Appellants) provided “a plethora of evidence
denonstrating the customand usage of the City as having reposited
the pertinent policymaking authority with Chief CGtum” They argue
wth particular urgency that the district court erred when it
failed to find that Chief Crum exercised policynmaking authority
over the training of GPPD officers.

As a prelimnary matter, we take issue with the Appellants’
contention that the district court failed to consider their
proffered evidence showing that Chief Crum had been del egated
pol i cymaki ng authority through custom or usage. That court’s
t hought ful opi ni on denonstrates beyond cavil that it did consider
their evidence. It sinply found that evidence | acking:

Al t hough state and local |aw does not grant fornal
policymaki ng authority to Chief Crum Plaintiffs argue
that the Gty has informally delegated policynaking
authority to him in the areas of hiring, training,
supervising, and disciplining officers. They cite
several statenents by Chief Crum and others suggesting
that Chief Crumexercises significant control within the
Police Departnment. At nobst, however, these statenents
denonstrate that Chief Crum had the decisionnmaking
authority to run the day-to-day operations of the Police
Depart nent. “[Plolicymaking authority is nore than
discretion, and it is far nore than the final say-so[.]”
Bennett v. Gty of Slidell, 728 F.2d 762, 769 (5th Cr.
1984) (en banc). “Policymakers act in the place of the
governi ng body in the area of their responsibility; they
are not supervised except as to the totality of their
performance.” 1d. The record shows that although the
City Manager delegated certain duties to the Police
Chief, he maintained responsibility for setting policy
for the Police Departnent. Accordingly, the court hol ds
as a matter of law that Chief Crum did not exercise
policymaking authority for the Cty, at least in any
respect that would permt [plaintiffs] torecover agai nst

11



the City on the clains at issue in this case. Because
plaintiffs have not identified any other potential
pol i cymaker who participated in the violations of their
constitutional rights, the court holds that the Gty is
not |iable under § 1983.°3!
We need not concern ourselves further with the question whether
Appel l ants succeeded in showng that Chief Crum exercised the
requi site policynmaking authority, because we agree wth the
district court’s alternative analysis, at the conpletion of which
the court concluded that, even if Chief Crum had had policynmaking
authority, the Gty would neverthel ess not be |iable.
As enphasi zed above, a plaintiff who seeks to inpose § 1983
liability on a municipality for a facially |awful action (such as

hiring and training police officers) “nust denonstrate that the

muni ci pal action was taken with ‘deliberate indifference’ astoits

known or obvious consequences. A showing of sinple or even

hei ght ened negligence will not suffice.”® Instead, this “stringent

standard of fault...require[s] proof that a municipal actor
di sregarded a known or obvi ous consequence of his action.”® That
is, “[a] plaintiff nust denonstrate that a municipal decision

reflects deliberate indifference to the risk that a violation of a

particular constitutional or statutory right wll follow the

31 G os, 2000 WL 1842421, at *3 (internal citations to the
record omtted).

32 Brown, 520 U.S. at 407 (internal citation onitted)
(enphasi s added).

33 1d. at 410.
12



deci si on. "3

In the context of assessing Chief Crumis defense of qualified
immunity, the district court exam ned the sane hiring and training
policies by which Appellants seek to i npose nmunicipal liability on
the Gty. Wth respect to the hiring policy claim the court
obser ved:

[ Appel l ants] assert that Chief Crumis hiring policy
itself was a repudiation of their constitutional rights
because Chief Crum (1) nmade the decision to hire an
of fi cer before the candi date subm tted to a psychol ogi cal
exam nation, (2) never reviewed the results of any
candi date’s psychological test, (3) never examned a
candidate’s permanent file in the human resources
departnent, and (4) previously hired two officers who
were fired fromthe Eul ess Police Departnment for use of
excessive force.

The court holds that Chief Cum is entitled to
qualified immunity on these clains because his actions
were objectively reasonable. A reasonable person in
Chief Crunmis position could believe that the prelimnary
job offer did not violate any constitutional rights
because the offer was always conditioned on the
candidate’s passing a psychological test. It was
reasonable for a Chief of Police to delegate to
subordinates certain tasks in the hiring process, such as
the adm nistration and grading of a psychol ogi cal test
and the exam nation of a person’s work history. Chief
Crumis practice of hiring police who were fired for one
incident of excessive force is objectively reasonable.
See Brown, 520 U. S at _ , 117 S.C. at 1393 (holding
t hat supervisor who hired applicant with one conviction
for assault and battery was not |iable under 8§ 1983).%

Fromthis anal ysis, the court concluded that it was proper to grant

qualified imunity to Chief Crum on Appellants’ hiring policy

% 1d. at 411 (enphasis added).

% Gos v. Gty of Gand Prairie, Tex., 1999 W. 102800, at
*3 (Feb. 22, 1999) (internal citations to the record omtted)
(enphasi s added).
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cl ai ns.

Again in the context of the qualified immunity inquiry, the
district court concluded that Chief CGtumwas entitled to imunity
on Appellants’ training and supervision clains. First, the court
determ ned that Chief Crumis failure to provide Rogers’s i medi ate
supervisors with a copy of the psychologist’s report or a summary
of G-os’s conplaint was objectively reasonabl e, noting that “Chief
Crumis failure to provide Oficer Rogers’ supervisors with these

docunents did not violate plaintiffs' constitutional rights.”36

Wth respect to Appellants’ contentions that Chief Crum should be
liable “because he was aware that GPPD officers were acting
i nappropriately towards citizens,”® the court observed:

Plaintiffs have failed to identify the particular
deficiency in the officers’ training prograns. |nstead,
[ Appel | ants] nerely assert that GPPD never taught “civil
rights” to its officers. This conclusory contention is
insufficient, however, to permt a reasonable trier of
fact tofind that Chief CGtumwas deliberately indifferent
to their constitutional rights through his failure to
train Oficer Rogers.?38

It is obvious from the foregoing that the district court
concl uded that any deficiency in Chief Crumi s conduct in connection
wth the hiring, training, and supervision policies at issue —

nmost of which the court deened objectively reasonable —did not

% 1d. at *4 (enphasis added).
87 | d. at *86.

3 |d. (internal citations to the record omtted) (enphasis
added) .
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rise to the level of the “stringent standard” of deliberate
indifference to Appellants’ constitutional rights. Referring to
our earlier decision in this case, in which we held that Chief
Crumi s hiring of Rogers did not constitute deliberate indifference,
the district court correctly sunmed up its anal ysis of Appellants’
muni ci pal liability clains:

Al though the circuit court’s decision arose in the

context of qualified immunity, it applies equally to the
question whether Chief Cum violated plaintiffs’

constitutional rights by exhi biting del i berate
indifference with regard to the hiring, supervising,
training, and di sci plining of O ficer Rogers.

Furthernore, a reasonable jury could not find that Chief
Crumis policies regarding the hiring, supervising,
training, and disciplining of officers were deliberately

indifferent to plaintiffs’ constitutional rights.
Accordingly, even if Chief Ctumis a policymaker for the
City, his conduct cannot giverisetonunicipal liability

under § 1983. 3
W agree with the district court’s analysis and concl usion, and

affirmits grant of summary judgnent to the City.4°

2. Qualified Imunity for Police Chief Crum

As expl ai ned above, when the district court addressed Chief

% Gros, 2000 W 1842421, at *4.

40 The district court correctly observed that, “[b]ecause
plaintiffs’ action against Chief Ctum..in [his] official
capacit[y] is the sane as a suit against the GCty, the notion
and the court’s decision today, also apply to [Chief Crun] in
[his] official capacit[y].” (Cting Kentucky v. Graham 473 U. S.
159, 165-66 (1985)). Qur affirmance of the summary judgnent in
favor of the Gty therefore has the concomtant effect of
affirmng the district court’s dism ssal of the Appellants’
cl ai ns agai nst Chief Crum and Lieutenant Bender in their official
capacities.
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Crumis qualified inmunity defense, it held that he was entitled to
qualified imunity for Appellants’ hiring policy and training and
supervision policy clainms, but was not entitled to qualified
immunity for the clains prem sed on his hiring of Oficer Rogers.
Chi ef Crum appeal ed the denial of qualified immunity, and in April
2000, we reversed that denial, holding that Crum was not
deli berately indifferent in connection with his hiring of Rogers.
At that tinme, we declined to address Appellants’ cross-appeal of
the grant of qualified imunity to Chief Ctumon the hiring policy
and training and supervision policy clains. W turn now to
Appel l ants’ appeal of those two district court rulings.

As a threshold matter, Chief Cruminsists that Appellants did
not perfect the appeal of the grant of qualified immunity to him
because their notice of appeal referenced only the district court’s
Decenber 2000 Menorandumand Order, the sole focus of which was the
Cty’'s municipal liability. He argues that the Appellants’ notice
of appeal is insufficient to revive their interlocutory cross-
appeal over which we refused to exercise jurisdiction in Apri
2000. In Qctober 2001, a panel of this court denied Chief Crums
nmotion to dism ss Appellants’ appeal on precisely the sane grounds
as he re-urges now. The COctober ruling inplicitly found that
Appel l ants have properly perfected the appeal of the grant of

qualified immunity to Chief CGum Al though we are not bound by the

16



noti ons panel’s determ nations on such questions,* we do agree with
t hat panel’s ruling.

The district court’s Decenber 2000 nenorandum opinion and
order disposing of the Appellants’ nmunicipal liability clains
against the Gty was referenced in a final judgnent entered by
district court pursuant to Fed. R Cv. P 54(b) in January 2001.
That judgnent states, in relevant part:

For the reasons set out in a nmenorandum opi ni on and

order filed Decenber 12, 2000, and the court by prior
judgnents having disnm ssed all other clainms in this case

against all defendants except defendant Eric Rogers
(“Rogers”), individually, it is ordered and adj udged t hat
plaintiffs’ actions against all defendants, except

def endant Rogers, are dism ssed with prejudice...

Pursuant to Fed. R Cv. P. 54(b), the court
expressly determnes that there is no just reason for
delay and directs the clerk of court to enter this as a
final judgnent. [Enphasis added.]

Appel l ants’ notice of appeal, in turn, states:
Notice is hereby given that [Appellants] hereby
appeal to the United States Court of Appeals for the
Fifth GCrcuit from the Menorandum Opinion and Oder
signed by the Court on Decenber 12, 2000.... Said Oder
of the Court was nmade final and appeal able by entry of a
Rul e 54(b) Judgnent signed by the Court on January 8,

2001. ...

It is true that Appellants’ notice of appeal refers only to
t he Decenber 2000 nenorandum opinion and order, and not to the
February 1999 opi nion and order in which the district court granted
summary judgnment to Chief Crum and Lieutenant Bender based on

qualified imunity. W neverthel ess conclude, on these facts, that

41 See, e.d., Inre Gand Jury Subpoena, 190 F.3d 375, 378
n.6 (5th Gir. 1999).
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Appel I ants have perfected their appeal of the February 1999 ruli ng.

In Trust Co. of lLouisiana v. NNN.P., Inc.,* responding to an

argunent that an issue had not been preserved for appeal, we
obser ved:

We have held that where a party designates in the notice
of appeal particular orders only (and not the final

judgnent), we are wthout jurisdiction to hear the
chal l enges to other rulings or orders not specified in
the notice of appeal. But we have not applied this
“specify-all-orders” approach to notices of appeal from
a final judgnent. Rather, we have held that an appea

froma final judgnent sufficiently preserves all prior
orders intertwned with the final judgnent...

Moreover, we have al so suggested that if a party
m st akenly designates the ruling fromwhich he seeks to
appeal, the notice of appeal is liberally construed and
ajurisdictional defect will not be found if (1) thereis
a nani fest intent to appeal the unnentioned ruling or (2)
failure to designate the order does not nislead or
prejudi ce the other party.

In United States v. Lopez-Escobar, 920 F.2d 1241,
1244-45 (5th Gr. 1991), we stated that if both parties
briefed the issue that allegedly was not preserved on
appeal — as is the case here — and if the opposing
party suffers no prejudice, we have jurisdiction to hear
chal l enges to the unenunerated orders.*

The instant case is replete with factors advanced by the Trust Co.
court as mlitating in favor of exercising jurisdiction. First,
Appel l ants did appeal froman order that was designated as a final
judgnent pursuant to Fed. R G v. P. 54(b). Second, despite Chief
Crumis argunent to the contrary, the issue of his qualified

immunity is “intertwined” with the issue of municipal liability in

42 104 F.3d 1478 (5th Gr. 1997).

4% Trust Co., 104 F.3d at 1485-86 (internal citations
omtted) (enphasis added).
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this case, as the foregoing discussion* denobnstrates. Third,
Appel lants certainly did exhibit a “manifest intent to appeal the
unnmenti oned [ February 1999] ruling” when they attenpted to cross-
appeal it to this court at the sanme tinme Chief Crum raised his
appeal . And, fourth, Chief Crum has suffered no prejudice by
Appel lants’ failure to designate the February 1999 order expressly
in their notice of appeal, as is made abundantly clear by both
parties’ briefing of the issue. W therefore reject Chief Crums
argunents and turn to the nerits of Appellants’ appeal of the
district court’s grant of summary judgnent to Chief Crum based on
qualified imunity.

In its clear and careful opinion, the district court first
assured itself that the Appellants had actually stated an
appropriate claimagainst Chief Ctumunder 42 U S.C. § 1983. The
court described the contours of a proper § 1983 supervisory
liability claimas foll ows:

A governnent official cannot be held |Iiable under 8
1983 on the basis of respondeat superior. Monel | v.
Departnent of Soc. Servs., 436 U. S. 658, 694 n.58 (1978).
| nstead, he can be held liable only if he was personally
involved in the acts causing the deprivation of an
individual’s constitutional rights, or if there was a
causal connection between his wongful conduct and the
constitutional violation sought to be redressed.
Thonpkins v. Belt, 828 F.2d 298, 304 (5th Cr. 1987);

H nshaw v. Doffer, 785 F.2d 1260, 1263 (5th G r. 1986).
Because G os and Sikes only allege that O ficer Rogers

4 1.e., the district court’s exam nation of Chief Crunis
actions for deliberate indifference and objective reasonabl eness,
in the context of municipal liability and qualified imunity,
respectively.
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directly violated their constitutional rights, the court
must determne whether Chief Cum..[is] liable as
O ficer Rogers’ supervisor[].

To succeed on a claimfor supervisory liability, a
plaintiff nust show that (1) the supervisor engaged in
wrongful conduct, (2) a causal link exists between this
wrongful conduct and the violation of the plaintiff’s
rights, and (3) the wongful conduct anbunts to
deliberate indifference. See Smth v. Brenoettsy, 158
F.3d 908, 911-12 (5th Cr. 1998); see also Doe v. Taylor
| ndep. Sch. Dist., 15 F. 3d 443, 454 n.8 (5th Gr. 1994)
(en banc) (stating that deliberate indifference standard
applies to all cases alleging a constitutional
vi ol ation). A supervisor engages in wongful conduct
when he either (1) fails to train or supervise his
subordi nates or (2) inplenents a policy so deficient that
the policy itself is a repudiation of a citizen's
constitutional rights. See Smth, 158 F.3d at 911-12;
Baker v. Putnal, 75 F.3d 190, 199 (5th Gr. 1996);
Thonpki ns, 828 F.2d at 304; Mathis v. Cotton, 1997 W
457514, at *5 (N.D. Tex. Aug. 5, 1997) (Solis, J.)
Further, a supervisor acts with “deli berate indifference”
when he di sregards a known or obvi ous consequence of his
action. Board of the County Commirs of Bryan County, CX.
v. Brown, 520 US 397, __ , 117 S . C. 1382, 1391
(1997).... For an official to act wth deliberate
indifference, the official nust both be aware of facts
from which the inference could be drawn that a
substantial risk of serious harm exists, and also draw
the inference. Smth, 158 F.3d at 912 (quoting [Farner
v. Brennan, 511 U. S. 825, 837 (1994)]).%

The court concluded that the Appellants stated a 8§ 1983 claim
against Chief Crum (1) when they alleged that through various
unconstitutional policies and decisions, he was deliberately
indifferent to their constitutional rights in inproperly hiring
O ficer Rogers and thereafter in failing adequately to supervise
and train him and (2) when they alleged further that Chief Crum s

del i berate indifference caused violations of their constitutional

4% G os, 1999 W. 102800, at *1 (enphasis added).
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rights.

Havi ng established that the Appellants had stated a proper 8§
1983 claim the court next considered Chief Crumis defense of
qualified imunity, by engaging in the famliar two-pronged
inquiry: (1) Had Appellants alleged the violation of a clearly
established right, and, if so, (2) were Chief Crumis actions
obj ectively reasonable in light of clearly established | aw at the
time of the conduct in question.?“® In considering the first
question, the court concluded that Appellants had alleged the
violation of the clearly established rights to be free fromfal se
arrests, unreasonabl e searches and sei zure, sexual harassnent, and
sexual assault, and that Chief Crunmis duties regarding those rights
were clearly established at the tinme of the alleged violations.

The court then considered the second question of the qualified
immunity test, whether Chief Crunmis actions were objectively
reasonable in light of clearly established |law at the tinme of the
conduct in question. We have recounted the substance of that
analysis in our review of the court’s ruling on nunicipal
liability, above. Qur de novo review of the parties’ argunents,
the record, and the district court’s analysis leads us to affirm
the district court’s conclusions that Chief Crumis conduct at the
time of the alleged constitutional violations was objectively

reasonable in light of clearly established aw at that tine. Even

46 See Anderson v. Creighton, 483 U S. 635, 639 (1987).
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the claimthat is perhaps the nost conpelling —that Chief Crum
had actual know edge of “unprofessional behavior” of GPPD officers
towards citizens, including the use of excessive force, but did
nothing to renmedy the problem—received explicit attention by the
district court:
G os and Si kes contend that Chief Ctumis |iable because
he was aware that GPPD officers were acting
i nappropriately toward citizens. They point to previous
conplaints and incidents in which officers verbally and

physically abused citizens and used excessive force.
Plaintiffs have failed to identify the particular

deficiency in the officers’ training program |nstead,
G os and Sikes nerely assert that GPPD never taught
“civil rights” to its officers. This concl usory
contention is insufficient, however, to permt a

reasonable trier of fact to find that Chief Crum was
deliberately indifferent to their constitutional rights
through his failure to train officer Rogers. See [Gty
of Canton v. Harris, 489 U S. 378, 391-92 (1989)] (noting
that | esser standard of fault and causation would open
defendants to unprecedented liability under § 1983 and
woul d resul t in de facto respondeat superi or
liability).*

Qur de novo review of these issues confirns the correctness of the

district court’s sound anal ysis, and conpels us to agree that, as
to all clains, the district court correctly concluded that Chief
Crumi s actions were objectively reasonabl e. We therefore affirm
the district court’s grant of qualified immunity for the § 1983

supervisory liability clains asserted against him?*

47 ros, 1999 W. 102800, at *6 (internal citations to the
record omtted).

8 It is not altogether clear whether Appellants have
appeal ed the district court’s grant of summary judgnent to
Li eut enant Bender based on qualified imunity. They do appear to
argue, obliquely, that Lieutenant Bender could be held Iiable for
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[11. Sunmary

W agree with the district court’s alternative analysis and
conclusion: Even if Chief CGumwere found to be a policymaker for
the GCty, Appellants have failed to show that he acted with the
deli berate indifference necessary to inpose 8 1983 nunici pal
liability on the City. W also agree with the district court’s
related conclusion that Chief Crunis actions with respect to the
hiring, training, and supervision of GPPD officers was objectively
reasonable, entitling himto qualified inmunity on Appellants’ 8§
1983 supervisory liability clains against him The district
court’s grants of summary judgnent to the City and to Chief Crumi
hi s supervisory capacity are therefore

AFFI RVED.

a violation of their constitutional rights because of his failure
properly to investigate G os’s claimagainst Oficer Rogers. W
have considered their argunents, and we reach the sane concl usion
as did the district court on this point: “A reasonable
person...could conclude that Lt. Bender and Chief Crum adequately
investigated G os’ conplaint in light of the clearly established
law at the tinme.” G&Gos, 1999 W 102800, at *5. We therefore
affirmthe district court’s grant of summary judgnent to

Li eut enant Bender based on qualified imunity.
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