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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:00-Cv-258

 June 13, 2001
Bef ore WENER, DeMOSS, and DENNIS, G rcuit Judges.
PER CURI AM *
Gary Norman Ketzel (TDCJ # 743036) appeals the district

court’s dismssal of his pro se and in forma pauperis (IFP) 42

U S. C 8§ 1983 conpl aint wherein he sought injunctive relief and
nmonet ary damages for a variety of alleged civil rights
violations. Ketzel averred in his conplaint that he had not

sought adm nistrative renedies with respect to the bulk of his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-10108
-2

clains, but that he would “pronptly submt both Step One and Step
Two grievances provided this honorable court serves ne notice of
fulfilling this admnistrative renedy requirenent.”

The district court dismssed the conplaint as frivolous for
failure to exhaust adm nistrative renmedies. The district court
al so deni ed a post-judgnent notion by Ketzel wherein he asserted
that he had made a “grievious [sic] clerical error” when he
informed the court that he had not exhausted his adm nistrative
remedi es.

Ket zel has attached to his brief “exhibits” which he
asserts establish exhaustion of adm nistrative renmedies. W wll
not enlarge the record on appeal with evidence not before the

district court. See Trinity Industries, Inc. v. Martin, 963 F.2d

795, 799 (5th Gir. 1992).

Title 42 U.S.C. 8 1997e(a) provides that: “No action shal
be brought with respect to prison conditions under section 1983
of this title, or any other Federal |aw, by a prisoner confined
inany jail, prison, or other correctional facility until such
adm ni strative renmedi es as are avail able are exhausted.”
A state prisoner’s mxed petition for both nonetary and
injunctive relief is subject to 8§ 1997e’s exhaustion requirenent.

Witley v. Hunt, 158 F.3d 882, 887 (5th Gr. 1998). W review a

district court’s dismssal of a prisoner’s conplaint for failure

to exhaust de novo. See Powe v. Ennis, 177 F.3d 393, 394 (5th

Cr. 1999).
G ven the record before the district court which included

Ketzel’s verified allegation that he had not exhausted his
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adm nistrative renedi es, Ketzel cannot show that the district
court erred by dismssing the conplaint as frivolous for failure

to exhaust, or by denying the post-judgnent notion. See A V.

Hi ggs, 892 F.2d 438, 440 (5th Cr. 1990)(district court may sua
spont e address obvious affirmative defenses to an | FP conpl aint);

cf. Underwood v. Wlson, 151 F.3d 292 (5th Gr. 1998) (di sm ssal

Wi th prejudice based on failure to exhaust was appropriate in |IFP

proceedi ng). The judgnent of the district court is AFFI RVED



