IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10038

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MONTOYA JORDAN, LEW S HENRY ANTHONY
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CR-117-6-A

My 13, 2002
Bef ore REAVLEY, SM TH, and DENNIS, Ci rcuit Judges
PER CURI AM *

Mont oya Jordan and Lewis Henry Anthony have appealed their
jury convictions of conspiracy to possess and possession of stolen
mai |, and bank fraud. W AFFI RM

Appel l ants’ contention that the evidence was insufficient to
support their convictions, based principally on the alleged
unreliability of the acconplice testinony, is without nerit. See

United States v. Robles-Pantoja, 887 F.2d 1250, 1254-55 (5th G
1989) .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Ant hony argues that the district court abused its discretion
by admtting into evidence his prior conviction of bank fraud.
This evidence was adm ssible because it was relevant to issues
other than Anthony’'s character; 1its probative value was not
substantially outweighed by its prejudicial effect; and it net the
other requirenments of FED. R EviD. 403. See FED. R EviD. 404(b);
United States v. R chards, 204 F.3d 177, 199-201 (5th Cr.), cert.

deni ed, 531 U.S. 826 (2000).

Jordan contends that the district court’s adm ssion into
evi dence of an undercover police officer’s testinony entitles him
to reversal, although the court struck the testinony because of a
di scovery violation and instructed the jury to disregard it.
Jordan’s contention lacks nerit because his counsel expressed
satisfaction with the district court’s limting instruction; there
was no notion for a mstrial; and the court did not commt plain

error. See United States v. Norris, 780 F.2d 1207, 1212 (5th Cr

1986) .

The district court did not abuse its discretion by sustaining
the Governnent’s objection to a question by Anthony’s counsel on
cross-exam nation of a postal inspector, whotestified to the chain
of custody of forged checks and other itens sent to a | aboratory
for fingerprint analysis. The question, whether Anthony had
voluntarily provided a handwiting specinen, clearly exceeded the
scope of direct exam nation; and Anthony has not shown that the
district court’s ruling resulted in any prejudice to his defense.

See FED. R Evip. 611(b); United States v. Route, 104 F.3d 59, 64

(5th Gir. 1997).
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Contrary to Jordan’s next contention, there was anpl e evi dence
which proved that the offenses were conmtted in the Northern

District of Texas, as alleged in the indictnent. See United States

v. Carreon-Pal acio, 267 F.3d 381, 391-93 (5th Gr. 2001).

Ant hony contends that he was denied a fair trial as a result
of the district court’s erroneous evidentiary rulings, considered
both individually and cunul atively. This lacks nerit because
Ant hony has not shown that any such errors were nmde by the

district court. See United States v. Lindell, 881 F.2d 1313, 1327

(5th Gir. 1989).

Ant hony asserts that the district court reversibly erred by
ordering himto pay restitution to two financial institutions which
| ost noney as a result of cashing forged checks. It was proper,
however, for the court to base its order of restitution on either
Ant hony’ s conviction of conspiracy to possess checks stolen from
the mail or his conviction of bank fraud. See 18 U.S.C. 8 3663A;
United States v. Hughey, 147 F.3d 423, 437 (5th Cr. 1998).

Ant hony now contends, for the first tinme, that sonme of the
| osses clainmed by the banks did not occur within the tine periods
alleged in the indictnent. However, he would not be entitled
torelief on this new clai munless he could showplain error. See

United States v. Vasquez, 216 F.3d 456, 459 (5th Cr.), cert.

denied, 531 U. S. 972 (2000). “Questions of fact capable
of resolution . . . at sentencing [such as this] can never

constitute plain error.” United States v. Lopez, 923 F.2d 47, 50

(5th Gr. 1991); accord United States v. Chung, 261 F.3d 536, 539
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(5th Gr. 2001). Thus Anthony is not entitled to any relief
relative to the restitution order.

The judgnents of conviction of Lew s Henry Ant hony and Mont oya
Jordan are due to be, and they are hereby, AFFIRVED in all
respects.

AFF| RMED.



