IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10034

VI NCENT EDWARD COCKS,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 3:96-CV-1380

July 12, 2001
Before JOLLY, DeMOSS, and STEWART Circuit Judges.
PER CURI AM *

Vi ncent Edward Cooks, with the death penalty hangi ng over his
head, has filed a notion for a certificate of appealability (“COA”)
inthis 28 U S.C. 8 2254 habeas proceeding. He alleges that four
constitutional violations occurred during the proceedings in the
Texas trial court: (1) that he was denied the presunption of

i nnocence and a fair trial because he was shackled during trial,

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



(2) that he was denied effective assistance of counsel because
counsel failed to nmake a sufficient record that he was shackl ed
during trial, (3) that he was denied effective assistance of
counsel because counsel failed to present alibi evidence, and (4)
that the in-court identification should therefore have been
excl uded because pre-trial |ineups were inpermssibly suggestive.
Because we concl ude that Cooks has not nade a substantial show ng
of the denial of a constitutional right, we affirmthe district
court’s denial of his notion for a COA

I

A

Cooks was convicted of capital nurder and sentenced to death
by the Texas state court for the nmurder of Gary D. MCarthy
commtted in the course of perpetrating a robbery. The facts
surroundi ng the murder and Cooks’s subsequent conviction are as
fol |l ows.

McCarthy was an off-duty police officer who worked part-tine
as a security guard at Brancatos Gocery in Dallas, Texas. On
February 26, 1988, he and Mark DeCardenas, the owner of Brancatos
Grocery, went to the bank to w thdraw $30, 000 in cash, necessary
for the store’s check cashing service. Upon their return to the
store, DeCardenas noticed two nen get out of a blue Plynouth, get
into an A dsnobile, and drive to the parking lot across fromthe
grocery. DeCardenas and McCarthy were approached by the two nen,
who attenpted to grab the paper bag that contained the noney.
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McCarthy instructed DeCardenas to run into the store, and pushed
hi m towards the door; DeCardenas dropped the bag of noney during
the scuffle. As one of the robbers was backing away from the
scene, he shot McCarthy, junped into an O dsnobil e and drove away.
McCarthy shot at the retreating O dsnobile and shattered the back
w ndshield. MCarthy died fromthe gunshot wounds.

As the robber’s car left the scene, two police officers
driving in the opposite direction noticed the broken w ndow, and
foll owed the QO dsnobil e. Al t hough the occupants of the car had
fled by the time the officers caught up to the car, the police
recovered a revol ver fromthe fl oorboard that was | ater established
as the nurder weapon.

Earlier, on the norning of the day that the robbery occurred,
police officers had stopped and questioned three nen in a blue
Pl ynout h parked down the street fromBrancatos G ocery. Wen asked
what they were doing, the nen responded that they were waiting for
a bus. The police officers checked the |icense plate nunber, but
found not hing out of the ordinary, and went on their way.

After the nurder, police officers traced the |license plate
nunber of the rented blue Plynouth, obtained during the earlier
questioning of the trio. This investigation lead to the arrest of
Tracy Stallworth. Information from Stallworth then led to the
arrests of Cooks and Tony Ray Harvey. Harvey |later testified at
Cooks’s trial that he, Stallworth and Cooks stole the O dsnobile
used in the robbery, and that Cooks was the gunman.
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B

On March 10, 1988, Cooks was indicted for capital nurder for
causing the death of McCarthy while in the course of robbing Mark
DeCardenas. See Tex. Penal Code. Ann. 8§ 19.03(a)(2). The jury
returned a verdict of gqguilty on Decenber 7, 1988. At the
puni shnment hearing, the jury found that Cooks deliberately caused
McCarthy’ s deat h when he shot him that there is a probability that
Cooks will commt future violent acts that pose a threat to
soci ety, and that Cooks’s conduct was not a reasonabl e response to
any provocation of the deceased. The trial court then sentenced
Cooks to death by lethal injection, as nmandated by Texas Crim
Proc. Code. Ann. art. 37.071(Db).

Cooks’ s case was automatically appeal ed to the Texas Court of
Crim nal Appeals, which affirnmed his conviction and sentence. See

Cooks v. State, 844 S.W2d 697 (Tex. Crim App. 1992). The Court

of Crimnal Appeals denied rehearing in January 1993. Cooks then
petitioned the United States Supreme Court for a wit of
certiorari, which was denied on June 28, 1993. Cooks filed an
application for a state wit of habeas corpus on April 25, 1995.
The state trial court entered findings of fact and concl usi ons of
| aw on February 27, 1996, and the Court of Crim nal Appeals denied
habeas relief after determning that the trial court’s findings
wer e supported by the record.

After obtaining a stay of execution fromthe federal district
court on May 20, 1996, Cooks was appoi nted state habeas counsel to
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represent himin federal habeas review and filed a petition for
habeas corpus relief in federal court. The case was referred to a
magi strate judge who recommended a denial of Cooks’s petition for
habeas corpus on Novenber 6, 2000. On Decenber 1, 2000, the
district court adopted the magistrate’s findings, entered a final
j udgnent and deni ed Cooks’s notion for a COA Cooks then filed
this notion for a COA on the clains denied by the district court.
I

Cooks’ s application for a federal wit of habeas corpus, filed
on April 23, 1997, is governed by the Antiterrorismand Effective
Death Penalty Act (“AEDPA’). Lindh v. Mirphy, 521 U. S. 320 (1997).

To obtain a COA Cooks nust nake a “substantial showi ng of the
denial of a constitutional right.” 28 U.S.C § 2253(c). Thi s
substantial show ng requires a petitioner to denonstrate that the
i ssues coul d have been reasonably resolved differently or that the
i ssues presented are adequate to deserve encouragenent in further

proceedi ngs. Slack v. MDaniel, 529 U S. 473, 484, 120 S. . 1595,

146 L. Ed.2d 542 (2000). Because the district court denied Cooks’s
application for a wit of habeas corpus on the nerits, Cooks “nust
denonstrate that reasonable jurists would find the district court’s
assessnent of the constitutional clains debatable or wong.” |[|d.

“I'n deciding to grant a COA, we view the petitioner’s

application through the deferential schene created by the AEDPA.”



Kut zner v. Johnson, 242 F.3d 605, 608 (5th Cir. 2001).! Thus, we

defer to a state court’s adjudication of a petitioner’s clainms on
the nerits unless the state court’s determ nation was “contrary to,
or involved an unreasonable application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States,” 28 U S.C. 8§ 2254(d) (1), or “resulted in a decision that
was based on an unreasonabl e determ nation of the facts in |Iight of
the evidence presented in the State court proceeding,” 28 U S.C. 8§

2254(d) (2). See Wheat v. Johnson, 238 F.3d 357, 360 (5th Gr.

2001). A state court’s decisionis contrary to clearly established
federal law when it reaches a legal conclusion that is in direct
opposition to a |legal conclusion reached by the Suprene Court or
when, after review ng a set of materially indistinguishable facts,
the state court makes a determnation different fromthat of the
Suprene Court. Kutzner, 242 F.3d at 608. A state court’s decision
is only based on an unreasonabl e determ nation of the facts when it
is objectively unreasonable. 1d.

In his application for a COA, Cooks clains that shackling him

in front of the jury denied himthe presunption of innocence and

W& note that the COA standard articulated in § 2253,
requiring the petitioner to make a substantial showing of a
constitutional right, does not seem to incorporate the AEDPA
standard under 8 2254, whi ch requires deference to the state habeas
court’s determ nation. Qur precedent, however, requires that “the
determ nation of whether a COA should issue . . . be nmde by
viewing the petitioner’s argunents through the lens of the
deferential schene laid out in 28 U S.C. 8§ 2254(d).” Barrientes v.
Johnson, 221 F.3d 741, 772 (5th Cr. 2000). See also Dowthitt v.
Johnson, 230 F.3d 733, 740 (5th Cr.2000).
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his right to a fair trial under the due process clause of the
Fourteenth Anendnent. He also clains that he was denied the
effective assistance of counsel because his attorneys failed to
make a proper record of the shackling. He further clains that
counsel failed to present an alibi defense. Lastly, he clains that
the pretrial photographic and live line-ups were inpermssibly
suggestive, and that the witness’s in court identification of him
was therefore a violation of his due process rights. The Texas
courts, and the district court, which adopted the nmgistrate
judge’s report and recommendati ons, considered and rejected these
cl ai ns.
A

Cooks first argues that his Fourteenth Anendnent rights to a
presunption of innocence and a fair trial were violated by the
trial court’s decision to shackle him during both voir dire and
trial. Cooks was shackled by a two foot chain that cuffed his
feet, which was attached to an ankle bracelet that went up his
right 1Ieg. On the first day of voir dire, the defense |awer
objected to the shackles, noting that there had been no evidence
indicating that Cooks was a security threat. The prosecution
stated that the jurors would not be able to see the leg restraints
fromwhere they were sitting, that the restraints were covered by
Cooks’s pants, and that a box and briefcase placed in front of
Cooks prevented the jury fromseeing the shackles. The trial court
overrul ed Cooks’s counsel’s objection, and stated that Cooks was
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bei ng shackled at the recommendation of the Dallas County deputy
sheriffs out of an “abundance of prudence and caution.”

On direct appeal, the Court of Crimnal Appeals declined to
assess whether the circunstances were sufficient to justify the
shackling, concluding only that Cooks was not harned by the
shackl es because there was no evidence that the jury actually saw

the restraints. Cooks v. State, 844 S.W2d 697, 722 (Tex. Crim

App. 1993). In state habeas court, Cooks included information
that two jurors were aware that Cooks was restrained during the
trial, but had no evidence that any of the jurors actually sawthe
shackl es. One of the jurors believed that Cooks was handcuffed
rat her than shackl ed; the other juror renenbered that Cooks needed
assi stance to stand, presunmably because he was shackled. 1In their
affidavits, both jurors stated that they could not directly see the
shackles from the jury box, that they assuned restraints were
standard procedure i n nurder cases, and that their awareness of the
restraints did not cause themto believe that Cooks was any nore
likely to be guilty or innocent. The state habeas court found the
presence of the shackles harnless, because the shackles were
unobtrusive and the affidavits affirmatively denonstrated that the
jurors were not prejudiced agai nst Cooks by the presence of the
shackl es.

A defendant is presuned innocent and therefore, as a general
rule, should be presented to the jury in the trappi ngs of i nnocence
during trial. Thus, the Suprene Court has found that certain
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practices, such as shackling or gagging a crimnal defendant or
havi ng a defendant dress in prison clothes, nay pose a threat to
the fairness of the fact-finding process because they are a

“constant rem nder of the accused’'s condition.” Estelle V.

Wllianms, 425 U. S. 501, 504, 96 S.Ct. 1691, 48 L.Ed.2d 126 (1976).

See al so Hol brook v. Flynn, 475 U. S. 560, 568, 106 S.C. 1340, 89

L. Ed. 2d 525 (1986). These practices therefore “nust be subjected
to ‘close judicial scrutiny.”” ld. (citations omtted). The
Suprene Court, however, has made clear that trial courts do have
the discretion to use physical restraints when confronted wth

“obstreperous defendant[s].” Illinoisv. Allen, 397 U S. 337, 343-

344, 90 S. . 1057, 25 L.Ed.2d 353 (1970). Thus, the Suprene
Court, whil e | abeling shackling an inherently prejudicial practice,
has never held that the use of shackles necessarily deprives a
defendant of the right to a fair trial. Instead, a trial court
must bal ance t he defendant’s presunption of innocence agai nst “the
court's obligation to protect the court and its processes, and to
attend to the safety and security of those in the courtroom’

United States v. N cholson, 846 F.2d 277, 279 (5th Cr. 1988).

Even if the trial court decision’s to allow the defendant to be
shackled 1is erroneous, it is reviewed for harnless error.

Wlkerson v. Witley, 16 F.3d 64, 68 (5th Gr.1994) (citing

Buchanan v. Kentucky, 483 U. S. 402, 107 S.Ct. 2906, 97 L. Ed.2d 336

(1987)) .
Both the state habeas court and the magistrate judge found
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that any error in forcing the defendant to remai n shackl ed during
t he proceedi ngs was harnl ess, because precautionary neasures taken
by the parties prevented the | eg shackles frombeing visible to the
jury, and there was nothing in the juror’s affidavits to indicate
that the defendant’s restraints prejudiced the jury. Although the
jurors’ statenents that their decisions were not affected by their
perception of restraints are not entitled to significant weight,?
the evidence that the restraints were not visible fromthe jury box
supports the state court’s determnation that the presence of the
shackl es were harnl ess. The Suprene Court has found that
restraints and other trappings of prison are prejudicial because
they constantly remnd the jury of the accused’s condition; the
Court has never found that a defendant is denied the presunption of
i nnocence if the jury does not see these trappings, or has limted
exposure to them  Thus, Cooks has failed to nmake a substantia
show ng that the presence of shackl es deni ed hi mhis constitutional
rights.
B
Cooks next clainms that he was denied the effective assistance

of counsel because (1) his trial counsel failed to nake a record to

2The Suprene Court has found that “[e]ven though a practice
may be i nherently prejudicial, jurors will not necessarily be fully
conscious of the effect it will have on their attitude toward the
accused.” Hol brook, 475 U.S. at 570. Thus, the statenents of the
two jurors who clained that the sight of restraints did not affect
their decisions do not necessarily nean the restraints were
har m ess.
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present the shackling issue on appeal, and (2) his trial counsel
erred in not presenting alibi testinony from Cooks’ s brother that
Cooks was i n Houston, not Dallas, when the victimwas killed. The
state habeas courts and the federal nmagi strate judge deni ed both of
t hese ineffective assistance cl ai ns.

To show i neffective assistance of counsel under the Sixth and
Fourteenth Anmendnents, the accused nust satisfy the two pronged

test of Strickland v. Washi ngton, 466 U.S. 668, 104 S. Ct. 2052, 80

L. Ed. 2d 674 (1984). Under the first prong, the defendant nust show

that counsel’s actions fell below an objective standard of
r easonabl eness. For the lawer’s acts and omssions to be
unreasonable, they nust fall “outside the wde range of
prof essionally conpetent assistance.” Id. at 690. Counsel 1is
strongly presuned to have rendered adequat e assi stance. [d. Under

the second prong, the defendant nust show that this deficient
performance resulted in actual prejudice to the defendant. Id. at
687. Actual prejudice requires a reasonable probability--a
probability sufficient to underm ne confidence in the outcone--
that, but for counsel’s errors, the result of the proceeding would
have been different. 1d. at 694.

As noted above, Cooks's counsel objected to Cooks's |eg
restraints at the start of jury voir dire. Cooks’s trial counse
did not question the prospective jurors whether they noticed the
restraints because he did not want to unnecessarily draw the
jurors’s attention to the restraints; however, he did not
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phot ograph the courtroom or request a post-trial hearing. Cooks
argues that, if his attorney had properly docunented the fact that
the jurors saw or coul d have seen the shackl es, he woul d have been
granted a new trial on direct appeal.

The state habeas court found that Cooks's counsel was not
deficient by failing to nake a nore detailed record of the
shackling, and that Cooks was not prejudiced by his counsel’s
actions. The magistrate judge found that Cooks did not establish
a reasonabl e probability that the Texas Court of Crim nal Appeals
woul d have ruled differently on direct appeal even if counsel had
made a nore conpl ete docunentary record of the shackling.

On direct appeal, the Court of Crim nal Appeal s deni ed Cooks’s
shackling claim because, using harm ess error review, the court
concl uded that Cooks was not harned “absent evidence that the jury

actually saw the shackles.” Cooks v. State, 844 S.W2d at 723.

Even i f Cooks’s counsel had made a full record of the proceedi ngs,
however, there is no reasonable probability that the Court of
Crim nal Appeals would have ruled differently. The affidavits of
the jurors and the statenents of the prosecutor during trial
indicate that the shackles were not visible from the jury box.
Thus, photographs of the courtroom would not have affected the
court’s assessnent of the claim Although the statenents fromthe

two jurors provide sone evidence that at |east those two jurors
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wer e sonewhat aware that Cooks was restrained,® Texas courts have
found that the fact that jurors catch inadvertent and nonentary

glinpses of restraints does not require reversal. dark v. State,

717 S.W2d 910, 919 (Tex.Crim App. 1986). Here, where steps were
taken that prevented the visibility of the restraints to the jury,
there is no reasonabl e probability that the court’s decision would
have been different. |In fact, during the state habeas proceedi ngs,
the Court of Crim nal Appeals specifically held that shackling the
def endant was harnl ess error even though there was evidence that
two jurors were aware of restraints. Cooks has not nade a
substanti al showi ng that he was denied the effective assi stance of
counsel because his counsel failed to nake a conplete record of the
shackl i ng.

Cooks also fails to nake a substantial showi ng that he was
denied the effective assistance of counsel because his counsel
failed to introduce alibi evidence. At the state habeas |evel
Cooks introduced an affidavit froma defense investigator stating
that he had interviewed Cooks’s brother, Tinothy Hearne, who said
t hat Cooks was in Houston, not Dallas, at the tine of the nurder.
Cooks’s brother also clained that he was in Dallas at the tine of
the trial and was available to testify. In response, the State

submtted an affidavit fromone of Cooks’s trial |awers. Cooks’s

3The i nvesti gator reported that one juror was aware t hat Cooks
was shackl ed because he had difficulty standing up. The ot her
juror thought that Cooks was handcuffed, which he was not.
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| awyer said that he had i ntervi ewed Hearne, but that Hearne di d not
seeminterested inthe trial and did not arrive at Cooks’s trial as
he was supposed to. The trial |awer also noted that he advised
Cooks that the introduction of an alibi defense mght result in
extraneous offenses being admtted and that the decision not to
call Hearne was trial strategy supported by Cooks.

Under Texas rul es of evidence, evidence of extraneous acts can

be introduced to rebut an alibi defense. See Watt v. State, 23

S.W3d 18, 25 (Tex.Crim App. 2000) (describing Rule 404(b) of the
Texas Rules of Evidence). At the sentencing phase of the trial,
evi dence was i ntroduced suggesting that Cooks was involved in two
very simlar robberies, in which people who were returning to
stores fromthe bank with | arge suns of noney were accosted by an
armed r obber demandi ng the noney. Because alibi testinony may have
allowed the State to introduce this testinony at the guilt stage of
the trial, counsel’s decision not to introduce the alibi testinony
(assum ng Hearne had been available) was a reasonable tactical
decision, and it therefore falls within the range of practica
choices not to be second-guessed. Thus, Cooks has not made a
substantial showi ng that he was denied the effective assi stance of
counsel because his counsel failed to introduce alibi evidence.
C

As a final claim Cooks argues that pre-trial |ineups were
i nperm ssi bly suggestive, and that Frank Geen’'s in-court
identification resulting from them should therefore have been
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excl uded as a violation of due process. This claimwas rejected by
the Texas court on direct appeal, as well as by the district court
bel ow.

The Suprenme Court has held that in the case of an eyew t ness
identification at trial that follows a pretrial photographic
identification, the conviction will only be set aside “if the
phot ographic identification procedure was so inpermssibly
suggestive as to give rise to a very substantial |ikelihood of

m sidentification.” Simons v. United States, 390 U S. 377, 384,

88 S.C. 967, 19 L.Ed.2d 1247 (1968). “It is the likelihood of
m sidentification that violates the defendant’s right to due

process.” Neil v. Biggers, 409 U S 188, 198, 93 S. C. 375, 34

L. Ed.2d 401 (1972). This concern over msidentification has
resulted in atw part test when consi dering whether to exclude in-
court identification evidence. First, we nust determ ne whether
t he photo |i neup was i nperm ssi bly suggestive. Were, as here, the
phot ogr aphi c Ii neup was not preserved by the state and consequently
not entered into evidence, there is a presunption that it was

i nperm ssi bly suggestive. United States v. Honer, 225 F.3d 549,

553 (5th G r. 2000). Second, we nust ask whether, based on the
totality of the circunstances, the display posed a substantia
l'i kelihood of irreparable msidentification. Sinmons, 390 U S. at
384. “The adm ssion of testinobny concerning a suggestive and
unnecessary identification procedure does not violate due process
so long as the identification possesses sufficient aspects of
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reliability.” Manson v. Brathwaite, 432 U S. 98, 106, 97 S. C.

2243, 53 L. Ed. 2d 140 (1977). Wen assessing the reliability of the
identification, the Suprene Court has instructed us to consider
the following factors: the opportunity of the wtness to view the
perpetrator at the tinme of the crine, the degree of the witness’'s
attention, the accuracy of the witness’s prior description of the
crimnal, the wtness’s level of certainty at the tinme of
confrontation, and the length of tine between the crine and
confrontation. Biggers, 409 U S. at 200-201.

The witness at issue here was Frank G een, the grocery store
manager. He sawthe events occur through the store wi ndow. He was
approximately 25 feet fromthe robbery. He watched the offense for
two to three mnutes. | medi ately after the offense, Geen
descri bed the of fender as being approximately five feet ten inches
tall and wei ghing 210 to 220 pounds; Cooks is six feet three i nches
tall and 250 to 260 pounds. G een | ater explained this discrepancy
by stating “[wlhen a man i s junping around with a pistol, you can’t
measure his weight down to a point.” On the evening of the
of fense, Green was shown a photographic |ineup. Cooks’s picture
was not included in this initial lineup, and G een did not pick
anyone out of |ineup as the offender. Green testified that he
tentatively picked out Cooks the next day from a second photo
i neup, but did not nmake a positive identification because he did
not want to pick the wong person. A short tine later, Geen
identified Cooks out of a live |I|ineup. Cooks was the only
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i ndi vi dual who appeared in nore than one of the five to six person
I i neups.

On direct appeal, the Court of Crimnal Appeals held that the
trial court did not err in overruling Cooks’s objections to Geen’s
in-court identification. The court found that, even if the |ineup
was i nperm ssi bly suggestive, Cooks had failed to denonstrate that
Geen’s testinony was unreliable under the totality of the
circunstances. The court noted that G een was in close proximty
to and observed the full comm ssion of the offense, that Geen
identified Cooks with certainty at trial, and that G een testified
that he would have been able to identify Cooks in the courtroom
w t hout having viewed the pretrial |ineups. Cooks, 844 S.W2d. at
731. The magi strate judge found that the state court ruling was
not an unreasonabl e application of clear Suprene Court precedent.
The magistrate judge also observed that Geen was extensively
cross-exam ned on both the pretrial |ineup and his observation of
the crine.

Cooks argues that Green’s opportunity for observation during
the crime was |imted, and occurred while Geen was frantically
searching the inside of the store for a gun. To establish the
unreliability of Geen's testinony, Cooks also points to the
di screpancy between Green’s initial description of the suspect and
the description G een gave after having been shown a phot ograph of
Cooks. As the magistrate judge noted, however, G een was Cross-
exam ned on these issues and the jury convicted Cooks in spite of
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ot her evidence that tended to undermne the reliability of the
identification. Although G een was the only eyewitness to identify
Cooks out of a live lineup, we cannot say that the state court
unreasonably applied clear Suprenme Court precedent or nmade an
unreasonable determnation of fact by holding that Geen’s
identification—an identification nmade closeintineto the events,
based on observing events from25 feet away, and testinony that the
w tness was confident he woul d have been able to nmake even w t hout
the lineup--was sufficiently reliable to pass constitutional
muster. Cooks therefore has not nmade a substantial show ng that
Green’s in-court identification denied himdue process.*
1]

Thus, for the reasons we have stated, we hold that Cooks has
not made a substantial showing of the denial of a constitutiona
right on any of his clains, and we affirm the district court’s
denial of his request for a COA

AFFI RMED

‘Al t hough the precise issue is the reliability of eyew tness
testinony, for added neasure, we would observe that Cooks was
identified as the gunman by Harvey, his co-defendant, and by G een,
the store manager, and that no claimis nmade that Cooks did not
participate in the robbery. Thus, we cannot say that Cooks nade a
substantial showng that the jury’'s and state habeas courts’
determ nation of fact upon which this conviction for capital nurder
rests was “an unreasonable determnation of fact,” which would
justify the grant of habeas relief.
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