IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60908
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
Rl CARDO WHI TE; NATHANI EL THERI S,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 5:00-CR-14-2-BrS
Septenber 13, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

Ri cardo White and Nat hani el Theris appeal their convictions
and sentences for assault with a deadly weapon, steel-toed boots,
commtted within the maritinme and territorial jurisdiction of the
United States. We AFFI RM

Wiite seeks leave to file a pro se reply brief. Appointed
counsel for White noves for this court to permt Wite, pro se,
an extension of seven days fromthe deadline for filing a tinely

reply brief. Although Wiite also asks for the dismssal of

appoi nted counsel, Wiite's desire to proceed pro se arises from

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his intention to file a pro se reply brief. Thus, Wite s intent
to proceed pro se is not unequivocal. Wite is not entitled to

hybrid representation. United States v. Ogbonna, 184 F.3d 447,

449 n.1 (5th GCr.), cert. denied, 528 U S 1055 (1999). “By

accepting the assistance of counsel the crimnal appellant waives
his right to present pro se briefs on direct appeal.” Mers v.
Johnson, 76 F.3d 1330, 1335 (5th Gr. 1996). |IT IS ORDERED t hat
the notions are DEN ED

White argues that the indictnent is fatally defective
because it failed to allege the acts by Wite which constituted
assault with the steel-toed boots. Wite raised the issue at
sentenci ng. “Because the sufficiency of an indictnent is
jurisdictional, a defendant may, at any tinme, contest an

indictnment for failing to charge an offense.” United States v.

GQuzman- Gcanpo, 236 F.3d 233, 236 (5th Cr. 2000), cert. denied,

121 S. C. 2600 (2001).
“To pass constitutional nuster, an indictnment nust allege

all of the elenents of the offense charged.” United States v.

Ram rez, 233 F.3d 318, 323 (5th G r. 2000). The indictnent
charged a violation of 18 U . S.C. 8§ 113(a)(3). The elenents of 18
US C 8 113(a)(3) are (1) assault, as defined under conmon-| aw
tort and crimnal law, “(2) with a dangerous weapon[,] (3) wth

the intent to do bodily harm” United States v. Estrada-

Fer nandez, 150 F.3d 491, 494 (5th Gr. 1998). It does not
requi re physical contact by the assailant. 1d. at 495. The
indictnment alleged the elenents of the offense, and the absence

of an allegation concerning Wiite kicking or attenpting to kick
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the victimdid not render the indictnent fatally defective. See
Ram rez, 233 F.3d at 323.

Theris chall enges the sufficiency of the evidence. He
argues that his conviction cannot stand because there is no
evi dence indicating he intended to cause the victims injuries,
he used a dangerous weapon, or he acted in concert with Wite.
Al t hough Theris noved for judgnent of acquittal after the
Governnent presented its case-in-chief, he did not renew his
nmotion. Consequently, the failure to renewthe FED. R CRM P.
29 notion wai ves any objection to the court’s denial of the

nmotion to acquit. United States v. Shannon, 21 F.3d 77, 83 (5th

Cir. 1994). Thus, our reviewis limted to determ ning whether a
mani fest m scarriage of justice ensues from Theris’ conviction.
Id.

The indictnment charged Theris and Wiite with assault with a
deadly weapon, 18 U.S.C. § 113(a)(3), and referenced the aiding
and abetting statute, 18 U S.C. § 2. The jury was instructed on
aiding and abetting liability. “To prove aiding and abetting,
the Governnent had to show that [Theris] (1) associated hinself
wth the crimnal enterprise, (2) participated in the venture,
and (3) sought by his actions to nmake the venture succeed.”

United States v. Polk, 118 F.3d 286, 295 (5th Gr. 1997). The

evi dence, especially the testinony of the victimand of the
correctional officer who encountered Theris and White hitting the
victim reveals that the record is not devoid of evidence
pointing toward Theris’ guilt as an aider and abettor. See

United States v. Ruiz, 860 F.2d 615, 618 (5th Cr. 1988).
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Both Theris and Wiite challenge the district court’s
adm ssion into evidence of Governnent exhibits (Gov't exhs) 17
and 18, injury-assessnent reports nmade by Physician Assi stant
Lopez. They contend that the evidence should have been excl uded
pursuant to a physician-patient privilege.” Theris' failure to
assert a tinely objection to Gov't exh. 17 constitutes waiver.

See Nguyen v. Excel Corp., 197 F.3d 200, 206-07 (5th CGr. 1999).

Even if objection had been tinely, the district court did not
abuse its discretion in admtting the exhibits because no
recogni zed privilege covers this evidence.

“Rul e 501 of the Federal Rules of Evidence authorizes
federal courts to define new privileges by interpreting ‘conmon

law principles . . . in the light of reason and experience.

Jaffee v. Rednond, 518 U. S. 1, 8 (1996) (quoting the rule). 1In

Jaffee, 518 U S. at 15, the Suprenme Court held that “confidenti al
comuni cati ons between a |icensed psychot herapi st and her
patients in the course of diagnosis or treatnent are protected
from conpel | ed disclosure under Rule 501.” In explaining the
need for this privilege, the Court contrasted it with
“[t]reatnent by a physician for physical ailnments,” thus
inplicitly rejecting a privilege involving other healthcare
providers. 1d. at 10. A physician-patient privilege did not

exi st at common | aw. See United States v. Mancuso, 444 F.2d 691,

695 (5th Cr. 1971). Under federal comon |aw, the privilege

White states but does not argue that adm ssion of Gov't
exh. 18 violated the rule of Mranda v. Arizona, 384 U S. 436
(1966). Thus, we deemthe constitutional issue abandoned. See
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).
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does not exist, except as a privilege between a |icensed
psychot her api st and patient involving confidential conmrunication.

See Jaffee, 518 U.S. at 15; United States v. Burzynski Cancer

Research Inst., 819 F.2d 1301, 1311 (5th Gr. 1987).

White and Theris challenge their sentences by arguing that
the district court inpermssibly double counted by enhancing
their respective offense levels by four pursuant to U S. S G
8§ 2A2.2(b)(2)(B). Neither defendant raised this issue before the
district court. Consequently, our reviewis limted to plain

error. See United States v. Calverley, 37 F.3d 160, 162-64 (5th

Cir. 1994) (en banc). In United States v. Mrris, 131 F. 3d 1136,

1139-40 (5th Gr. 1997), this court held that double counting
under the guidelines is inpermssible “only if the particular
guidelines at issue forbid it,” and U S.S.G 8§ 2A2.2 does not.

Thus, no plain error ensued in this case. See Calverley, 37 F. 3d

at 162-63.
AFFI RVED.  MOTI ONS DENI ED



