IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60820
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BERNARD SANGS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:00-CV-45-S-B

Decenber 11, 2001
Before JOLLY, JONES, and DENNI'S, Circuit Judges.

PER CURI AM *

Bernard Sangs, federal prisoner # 10671-042, appeals the
district court’s denial of his 28 U S.C § 2255 notion. He
argues that his counsel was ineffective in that he did not
chal l enge at trial or on appeal the adm ssibility of the crack
cocai ne which he alleges was “fal se evidence.” The record
i ndi cates that the Governnent presented sufficient evidence to
establish that the seized substance was crack cocaine and that it
was properly handl ed. Sangs has not shown that he had any

evi dence that counsel could have presented to show that the drug

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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tests conducted by the National Postal Forensic Laboratory were
incorrect or that the evidence was inproperly handl ed. Counsel
is not ineffective for failing to nake a legally neritless

argunent. See United States v. WIlkes, 20 F.3d 651, 653 (5th

Cr. 1994).

Sangs argues that his counsel was ineffective in that he did
not conduct a pretrial investigation or interview potenti al
W tnesses. Sangs raised this argunment for the first time in his
traverse to the Governnment’s answer and did not file a notion for
perm ssion to file an anended conplaint as required by Fed. R
Cv. P. 15. He does not assert that the district court abused
its discretion in not construing his traverse as a notion to
amend his 28 U.S.C. 8§ 2255 notion. He has not shown that the
district court abused its discretion in refusing to consider the

new i ssue raised in his traverse. See United States V.

Cervantes, 132 F.3d 1106, 1111 (5th G r. 1998).
Sangs argues that his counsel was ineffective in failing to
chal | enge the drug quantity involved in the offense in view of

Apprendi v. New Jersey, 530 U S. 466, 490 (2000). Sangs raised

this issue for the first time in a notion to anend his 28 U. S. C.
§ 2255 notion filed after the district court issued its final
judgnent. Because this claimdid not attack the denial of his 28
US C 8§ 2255 notion, but raised a new claimattacki ng Sangs’
sentence, the district court did not err in construing Sangs’
notion to anend his notion as a successive 28 U . S.C. § 2255
motion and transferring it to this court for authorization. See

United States v. R ch, 141 F. 3d 550, 551-53 (5th Cr. 1998).
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Sangs argues that his counsel was ineffective for failing to
chal l enge the district court’s increase in his offense |evel
under U.S.S.G 8 3Cl.1 for obstruction of justice. The evidence
presented at trial indicates that Sangs sent two letters to
coconspirator, Antonio Johnson, offering himdrugs and noney in
an attenpt to induce himto perjure hinself at trial. Sangs also
perjured hinself at the trial. Sangs’ trial counsel objected to
the increase but the district court denied the objections. He
has not shown that the issue would have been sufficiently
meritorious that counsel should have raised it on appeal. See

United States v. Phillips, 210 F.3d 345, 348 (5th G r. 2000).

Sangs argues that his counsel was ineffective in that he
failed to challenge the district court’s increase in his offense
|l evel for his |leadership role in the offense under U S S G
8§ 3Bl.1(a). The Presentence Report stated that the increase was
warr ant ed because Sangs recruited Johnson to accept delivery of
packages containing controll ed substances and that a | arge anount
of drugs were delivered to Sangs in a short period of tine,

i ndi cating that Sangs’ drug activity was extensive. Sangs’ trial
counsel objected to the increase, and the district court denied
the objection. Sangs has not shown that his appell ate counsel
had any basis for challenging the increase on appeal.

See Phillips, 210 F.3d at 348.

Sangs has not shown that his trial or appellate counsel were
ineffective or that he was prejudiced by their alleged errors.

See Strickland v. WAshington, 466 U S. 668, 697 (1984).

Therefore, the district court’s judgnent is AFFI RVED.



