IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60731

LARRY W LLI AVS,
Pl ai ntiff-Appellee,
vVer sus
JOHN BEARRY, Etc; Et AL,
Def endant s,
JOHN BEARRY, Doct or,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(4: 98- CV-236)

Septenber 7, 2001
Before KING Chief Judge, JOLLY and BENAVIDES, Ci rcuit Judges.
PER CURI AM !

Dr. John Bearry, Medical Director of the Mssissippi State
Penitentiary at Parchman, M ssissippi (“Parchman”), appeals the
judgnment of the district court finding himliable for $12,000 for
his deliberate indifference to the serious nedical needs of Larry

WIllians, M ssissippi prisoner # 53814. WIIlians contended bel ow

IPursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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and on appeal that Dr. Bearry failed to provide him with the
prescription pain nedication ordered by his neurosurgeon after his
back surgery. W find that Dr. Bearry’ s actions did not anpbunt to
deli berate indifference, and we REVERSE the judgnent of the
district court.
I

WIllians entered the Rankin County Correctional Facility on
January 9, 1996 on a conviction for arnmed robbery. WIIlians was
transferred to Parchman in April 1996, and clains that he began
conplaining of back pain in July 1996 but that nothing was done
until October 1997 when an MRl revealed stenosis in his spina
colum. \While at Parchman, WIIlians conpl ai ned of nunerous ot her
medi cal problens as well. WIlIlians had a nyel ogram on April 15,
1998 at the University Medical Center (*UMC’) in Jackson,
M ssi ssi ppi and received a prescription for Tylox,2 a narcotic pain
reliever, for a severe headache. 1In order to receive the Tyl ox or
any other narcotic nedication Wllians had to remain in the prison
hospital, but WIIlians chose not to do so. Wl lians had back
surgery on April 28, 1998 at UMC. On his discharge fromUMC on May
1, the nedical records show that WIIlians’ physician prescribed
Fl exeril, a nuscle relaxant, |buprofen for pain and inflanmation,

and Tylox. Dr. Bearry testified that the physician at UMC di d not

2Tyl ox is a narcotic prescription pain nedication containing
oxycodone and Tyl enol used for relief of noderate and noderately
severe pain. See Physician's Desk Reference, 2398 (2001).
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order Tylox when WIlians was discharged from UMC, but that
WIllians was di scharged on | buprofen and Flexeril only. WIIlians
and Dr. Bearry testified that WIlians received Darvocet,® a
sonmewhat weaker narcotic pain nedication, for one week follow ng
WIllians’ surgery, although Darvocet does not appear in WIIlians’
medi cation records from Parchman. After one week, Dr. Bearry
di sconti nued the Darvocet. Dr. Bearry testified that WIIlians’
wound was healing appropriately and that it was proper to stop
narcotic pain nedication at that tinme. Dr. Bearry also testified
that generally narcotic pain nedication should not be given to a
patient such as WIllians who has chroni c back pain. Neverthel ess,
Wllians testified that he continued to suffer fromand conpl ai n of
severe pain. Dr. Bearry provided Wllians with 600 mI|igramdoses
of | bupr of en.

On May 11, 1998 WIllians returned to UMC for a followp
exam nation. WIllians testified that he still had staples in his
back fromthe surgery and that he suffered excruciating pain during
the drive to UMC because he had not received his prescribed pain
medi cation. WIllianms told his physician at UMC that he had not
been receiving his prescribed pain nedicines. The physician gave

Wl lians an injection of Toradol,* a nonsteroidal anti-inflammatory

3Darvocet is a narcotic prescription pain nedication used for
relief of mld to noderate pain. See Physician’s Desk Reference,
1708 (2001).

“Toradol is a nonsteroidal, anti-inflammtory prescription
drug used for acute and | ong-termmanagenent of osteoarthritis and
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drug (“NSAID’), and faxed a note to the M ssissippi Departnent of
Corrections (“MDOC’) physicians asking them to note the UM
di scharge order for pain nedication for WIllians, including Lodine®
and | bupr of en. Dr. Bearry testified that Lodine was not on the
Parchman fornulary,® but that it was in the sane cl ass as | buprofen
and he gave WIllians other NSAIDs. He also stated in an affidavit
that a conbination of Lodine and WIllianms’ other gastric
medi cati ons woul d have been very difficult on WIllians’ stomach.
I

Wllianms initially filed a 42 US. C. 8§ 1983 civil rights
action against: Bearry; Janmes Anderson, the MDOC Comm ssi oner
Wal t er Booker, the MDOC Superintendent; and Larry Hardy, the Legal
Cl ains Adjudicator. WIllians alleged that the defendants deni ed or
del ayed adequate nedical care for his serious back problem and
t hat they deni ed hi madequate pain nedication as prescribed by the
UMC physician follow ng his back surgery. The magi strate judge
recommended that WIIlians’ clainms against Anderson, Booker, and
Hardy be dism ssed for failure to state a claim because WIIlians

did not allege that they were personally involved in the alleged

rheumatoid arthritis and pain. See Physician’s Desk Reference,
2789 (2001).

SLodine is a nonsteroidal anti-inflanmatory drug which has
anti-inflanmatory, anal gesic and antipyretic characteristics. See
Physician’s Desk Reference, 3392 (2001).

A formulary is a “book containing the nanes of pharnaceuti cal
substances and listing their uses.” Anerican Heritage Dictionary,
517 (1981).



deni al of adequate nedical care. The magi strate judge further
recommended that WIllianms’ claim against Dr. Bearry proceed to
trial. The district court adopted the magistrate judge’'s report
and recommendati on. Dr. Bearry then filed a notion for sunmary
j udgnent, which the magi strate judge denied, and he proceeded to
conduct a bench trial. After the bench trial, the magi strate judge
i ssued a report and recommendation that the district court find Dr.
Bearry did not delay or deny nedical care for WIlIlianms’ back
injury.” The magi strate judge recommended that the district court
find that Dr. Bearry was deliberately indifferent to WIIlians’
serious nedical needs through his failure to provide the
prescription pain nedication which the neurosurgeon ordered on
Wl lianms’ discharge fromthe UMC hospital and again at his fol |l ow
up exam nation. The magi strate judge further recomended that the
district court enter a judgnent in favor of WIllians and that he be
awar ded $12, 000 in damages. Dr. Bearry filed tinely objections to
the magistrate judge’'s report. The district court overruled Dr.
Bearry’s objections and adopted the magistrate judge s report,
entered a judgnent in favor of Wllians, and ordered Dr. Bearry to
pay court costs and $12,000 in danmages to WIIlians. Dr. Bearry
tinely filed a notice of appeal.
11

Dr. Bearry challenges the district court’s determ nation that

"W Ilianms has not appeal ed this finding.
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he was deliberately indifferent to the serious nedical needs of
WIlliams. Deliberate indifference is a conclusion of |aw \al ker
v. Butler, 967 F.2d 176, 178 (5th G r. 1992). In review ng
judgnents on the nerits in non-jury civil cases, we review

concl usi ons of |aw de novo. Gabriel v. Cty of Plano, 202 F.3d

741, 745 (5th G r. 2000).

WIllians bases his clains on the Ei ghth Anmendnent to the
United States Constitution’s prohibition of cruel and unusual
puni shnent . Prison officials violate +this constitutiona
proscription when they act with deliberate indifference to a
prisoner’s serious nedical needs, that causes an unnecessary and

wanton infliction of pain. WIson v. Seiter, 501 U S 294, 297

(1991);: Estelle v. Canble, 429 U S 97, 106 (1976). Mer e

negligence or “inadvertent failure to provide adequate nedica
care” do not suffice. 1d. at 105-06. “The | egal conclusion of
‘deliberate indifference[]’ . . . must rest on facts clearly
evincing ‘wanton’ actions on the part of the defendants.” Johnson
v. Treen, 759 F.2d 1236, 1238 (5th Gr. 1985). Cases have defi ned
“want on” as “reckless—w thout regard to the rights of others .

" 1d. at 1238, quoting Smth v. \Wade, 461 U S. 30, 39 n. 8

(1983).
A prison official acts with deliberate indifference only if
“he knows of and disregards an excessive risk to inmate health or

safety.” Farner v. Brennan, 511 U S. 825, 837 (1994); Reeves V.




Collins, 27 F.3d 174, 176 (5th Cr. 1994) (applying Farner to
medi cal clains). This requires not only that the official be aware
of the facts from which the inference could be drawn that a
substantial risk of serious harmexists, but also that he actually
draw the inference. Farner, 511 U S. at 837.

Al t hough the nedical records do not reflect that WIIlians
recei ved Darvocet or Tylox follow ng his surgery, both WIIlians and
Dr. Bearry testified that WIllianms did receive Darvocet for one
week. After Wllians’ return visit to UMC and his UMC physician’s
fax to the Parchman hospital, Dr. Bearry continued WIlIlians on
NSAI Ds. The physicians at Parchman were WIllians’ primry
physi ci ans, and the physicians at UMC were consulting doctors. It
remained within the discretion of Dr. Bearry to provide WIIlians
W th appropriate post-operative care. Dr. Bearry provided WIIlians
with narcotic pain nedication for a week, as well as other pain
medi cation and anti-inflamuatory drugs. Although Dr. Bearry did
not follow the exact reginmen ordered by the UMC physicians, Dr.
Bearry’s actions did not anmount to deliberate indifference to the
serious nedi cal needs of Wllians, within the neaning of the Ei ghth
Amendnent .

|V

For the foregoing reasons, we REVERSE the district court’s

entry of judgnent in favor of WIllianms and REMAND for di sm ssal of

the conpl ai nt.



REVERSED and REMANDED for entry of judgnent of dism ssal.



