IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60561
Conf er ence Cal endar

HOWARD HAMMOND
Pl ai ntiff-Appellant,
ver sus

ROBERT L. JOHNSON;, M SSI SSI PPl DEPARTMENT OF CORRECTI ONS;
FRED CHI LDS; CENTRAL M SSI SSI PPl CORRECTI ON FACI LI TY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:00- CV-445-W5

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Howar d Hanmond (#57034), a state prisoner, has appeal ed the
district court's judgnent dismssing his in form pauperis
("I'FP") civil rights conplaint for failure to state a cl ai munder
28 U.S.C. 8 1915(e)(2)(B)(ii). Hammond concedes that he does not
have a constitutional right to be housed at a particular

institution, see Sandin v. Conner, 515 U S. 472, 484 (1995), but

argues that the defendants could not inpinge upon his
constitutional "right to marriage" by housing himand his wife in

different institutions and by limting contact visitation with

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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his wife. This argunent is without nmerit. "[F]Jor convicted
prisoners visitation privileges are a matter subject to the

di scretion of prison officials.” Berry v. Brady, 192 F.3d 504,

508 (5th Gr. 1999) (internal brackets and quotation marks
omtted). Hammond "has no constitutional right to visitation
privileges." 1d.

Hammond contends for the first tine on appeal that the
def endants intended to make an exanple of himto discourage
marri age between i nmates. Hammond argues that the defendants
could not retaliate against himfor exercising his constitutional
right of marriage. This court wll not consider a new theory of

relief raised for the first tinme on appeal. Leverette v.

Louisville Ladder Co., 183 F.3d 339, 342 (5th GCr. 1999), cert.

denied, 120 S. . 982 (2000).
Because the appeal is frivolous, it is DI SM SSED. See
Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983); 5th Gr. R

42.2. The dism ssal of the instant appeal and the dism ssal for
failure to state a claimby the district court each count as a

strike for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v.

Hanmons, 103 F. 3d 383, 387-88 (5th Cr. 1996). W CAUTI ON
Hammond t hat once he accumul ates three strikes, he nmay not
proceed IFP in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



