UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60533

AMERI CAN FI RE & | NDEMNI TY COVPANY,
Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
SCOTTSDALE | NSURANCE COVPANY,

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(1: 98- CV-258-S-D)

June 18, 2001

Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.
PER CURI AM 2

At issue is which insurance policy covers a wongful death
claimagainst the insured for a single-vehicle accident allegedly
caused by the insured’ s negligence and resulting in the death of
his wife: the personal autonobile insurance policy, wth an
uni nsured notori st endorsenent, issued by Anerican Fire & I ndemity

Conpany, or the personal wunbrella liability policy issued by

Circuit Judge of the Ninth GCrcuit, sitting by designation.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Scottsdal e |nsurance Conpany. Because we conclude that the
insured’s vehicle is not an wuninsured notor vehicle under
M ssi ssippi | aw, we AFFI RM

| .

Dorothy V. Taylor died as a result of injuries sustained in a
one-vehicle accident while a passenger in a vehicle owned and
operated by her husband, Calvin E. Taylor. Her wongful death
beneficiaries sued Taylor, claimng his negligence caused the
deat h.

At the tinme of the accident, Taylor’s vehicle was covered by
two insurance policies: a personal autonobile policy issued by
Anmerican Fire and a personal unbrella liability policy issued by
Scottsdale. The Anerican Fire policy provided liability coverage
with bodily injury limts of $250,000 per person and $500, 000 per
occurrence, which satisfied Scottsdale’'s basic underlying policy
requi renments for issuing its unbrella policy.

However, the Anerican Fire policy excluded liability coverage
“for bodily injury to [the insured] or any famly nenber”
(Enphasi s added.) The parties agree that, because the decedent was
wthin the policy definition of “famly nenber”, the Arerican Fire
policy does not provide coverage for her injuries.

The Anerican Fire policy also provided uninsured notori st
coverage, pursuant to the M ssissippi Uninsured Motorist Act, see

Mss. CobE ANN. 88 83-11-101 et seq., with per person bodily injury



limts of $250, 000. Because three vehicles were listed in the
policy, American Fire concedes that the stacked coverage was
$750, 000 per person. See United States Fidelity & Guar. Co. V.
Ferguson, 698 So. 2d 77, 79 (Mss. 1997) (“stacking is so firmy
i thedded in M ssissippi uninsured notorist |law that it has becone
a positive gloss upon the Uninsured Mtorist Act” (interna
gquotation marks and citation omtted)).

As noted, Taylor’s vehicle was also covered by a persona
unbrella liability policy issued by Scottsdale, with linmts of $1
mllion per accident. Scottsdale’s policy provides “[e]xcess
i nsurance over and above the anobunts provided for in basic
policies” (excess coverage provision) and covers “[d]amages, in
excess of $1,000, arising out of claims ... which are either
excluded or not covered under ... basic policies” (gap-filling
provi sion). (Enphasis added.)

Al t hough the i nsurers di sputed coverage, they settled with the
decedent’ s beneficiaries and reserved the right tolitigate between
thenselves the liability for the claim Anmerican Fire brought a
decl aratory judgnent action, and Scottsdal e counterclained; each
sought an adj udi cation that the other was |iable. On cross-notions
for judgnent on the pl eadings, and by a thorough and wel | -reasoned
opinion, the district court concluded Scottsdale was |iable under

its gap-filling provision.



1.

A judgnment on the pleadings is reviewed de novo. E.g., Harris
v. Philip Morris Inc., 232 F. 3d 456, 458 (5th Cr. 2000). And, the
interpretation of an insurance policy is a question of law. E. g.,
Lews v. Allstate Ins. Co., 730 So. 2d 65, 68 (Mss. 1998).
Unanbi guous policies are enforced, of course, according to their
witten terns. E.g., Sennett v. United States Fidelity & CGuar.
Co., 757 So. 2d 206, 212 (Mss. 2000). On the other hand,
anbi guous provisions that limt or exclude coverage are construed
in favor of the insured. E.g., Lewis, 730 So. 2d at 68. Based
upon two provisions in its policy, Scottsdale asserts it is not
I'iable.

First, inits exclusions section, the Scottsdal e policy states
it wll not *“drop down to assune the obligations of any basic
policy if any basic policy is not collectible for any reason
including but not limted to the insolvency of the conpany by whom
the basic policy was issued” (drop down provision). (Enmphasi s
added.) According to Scottsdale, its policy does not drop down to
assune Anerican Fire' s basic policy obligations because, pursuant
to Anerican Fire’'s fam |y nmenber excl usion, the basic policy is not
col l ecti bl e.

Second, the Scottsdale policy states that, if, other than the
basic policies, there is any other collectible insurance covering
the claim then that other insurance pays first, and Scottsdale’s
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policy is in excess of it. According to Scottsdale, Anmerican
Fire's uninsured notorist coverage is such “other collectible
i nsurance” which nmust first be exhausted.

Anmerican Fire responds: the claim is excluded under its
policy; Scottsdale’s $1 mllion liability limt exceeds Anerican
Fire’s $750, 000 uni nsured coverage; therefore, Taylor’s vehicle is
not “uni nsured” under M ssissippi law, accordingly, the claimis
not covered by Anerican Fire’'s uni nsured notori st endorsenent; and,
as a result, the claimis covered under the gap-filling provision
of the Scottsdale policy. In addition, American Fire contends:
interpreting Scottsdale’'s drop down provision, as Scottsdale
suggests, would conpletely vitiate the gap-filling coverage of its
policy; and, even if Anmerican Fire’ s uninsured coverage applies,
because it does not cover the sane property, risk, and interest as
Scottsdale’s liability coverage, it cannot be considered *“other
col l ectible insurance”.

Qobviously, in order for American Fire s uninsured coverage to
apply, Taylor’s vehicle nust be an “uninsured notor vehicle” as
defined by the M ssissippi Uninsured Mtorist Act. W ckline v.
United States Fidelity & Guar. Co., 530 So. 2d 708, 712 (M ss.
1988) (citing Mss. CobE ANN. 8 83-11-103(c)). Only two of the five
definitions in Mss. CooE ANN. 8 83-11-103(c) bear on this issue.

First, as defined by subpart (c)(ii), an uninsured vehicle is

“[a] notor vehicle as to which there is [bodily injury liability]



i nsurance i n existence, but the insurance conpany witing the sane
has | egal | y deni ed coverage thereunder”. Again, and as the parties
concede, Anerican Fire's policy provides liability insurance, but
coverage under that policy has been properly denied pursuant toits
famly nmenber exclusion. See Thonpson v. M ssissippi Farm Bureau
Mut. Ins. Co., 602 So. 2d 855, 857 (Mss. 1992) (upholding famly
exclusion clause). As aresult, Scottsdale’s gap-filling provision
cones into play, and, thus, Taylor’s vehicle is not uninsured.
The second possible basis for concluding Taylor’s vehicle is
uninsured is found in subpart (c)(iii)’s definition of an uni nsured
motor vehicle: “when the liability insurer of such vehicle [(here,
Scottsdal e)] has provided limts of bodily injury liability for its
insured which are less than the limts applicable to the injured
person [ (here, the decedent)] provi ded under his uninsured notori st
coverage [(here, provided by Anerican Fire)]”. (Enphasis added.)
Accordingly, to determ ne whether Taylor’s vehicle is uninsured
under this definition, we nust conpare the applicable policy
[imts. Dixielns. Co. v. State Farm Mut. Auto. Ins. Co., 614 So.
2d 918, 920 (M ss. 1992). As noted, the Scottsdale policy affords
liability coverage of $1 m|1ion, whereas American Fire’ s aggregate
uni nsured coverage totals $750,000. Because Scottsdal e’ s coverage
is not less than Anerican Fire’'s uninsured coverage, Taylor’s

vehicle is not uninsured under the definition in subpart (c)(iii).



Scottsdal e’s drop down provision does not apply. Again, that
provi si on excl uded assum ng a basi c-policy-obligationif the policy

is “not collectible for any reason”. (Enphasis added.) If “not
collectible”, as enployed in that provision, isinterpreted to nean
excl uded or not covered, as Scottsdal e suggests, this would nullify
Scottsdal e’s gap-filling provision (paynent of certain damages for
clains excluded or not covered under basic policy). It goes
W t hout saying that, whenever possible, operative effect nust be
given to every provision of an insurance policy. J & WFoods Corp.
v. State Farm Mut. Auto. Ins. Co., 723 So. 2d 550, 552 (Mss

1998); see also Mssion Nat’'l Ins. Co. v. Duke Transp. Co., 792
F.2d 550, 553 (5th Cr. 1986) (distinguishing between “collectible”
and “covered’). (Because Taylor’s vehicle is not uninsured, we
need not reach Scottsdale’'s contention that American Fire's
uni nsured notorist coverage is “other collectible insurance”.)

Mor eover, the purpose of uninsured notorist laws i s to protect
persons injured as a result of the negligence of financially
irresponsible drivers. Ranpy v. State Farm Mut. Auto. Ins. Co.
278 So. 2d 428, 432 (M ss. 1973). This purpose would not be served
because, by purchasing both a personal autonobile policy and a
personal unbrella liability policy, Taylor was anything but

financially irresponsible.



In sum Taylor’s vehicle is not an uninsured notor vehicle.
Therefore, the claimis covered not by Anerican Fire’ s uninsured
nmot ori st endorsenent but by Scottsdale s gap-filling provision.

L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



